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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT NE'V YORK 

UNITED STATES OP AMERICA EX REL 
ORLANDO RODRICUEZ PETITIONER 


71 . 1.207 


•AGAINST* 

HON.HAROLD BUTLER,SUPERINTENDENT OP 
WALLKILL CORRECTIONAL PACILITY. 

RESPONDENT 


PETITION 

Application for a writ 
of habeus corpus. 


STATE OP NEW YORK) 

ULSTER COUNTY) SS.r 

Orlando Rodriguez,the netltioner in the abo¬ 
ve entitled action,pro-se.respectfully alleges his contentions: 
Petitioner invoices this Courts,jurisdiction pursuant to:28 U.S.C 
2254,and in particular the Pourth,Fifth,and Fourteenth Amendme¬ 
nts,to the Constitution of the United States. 


I. Petitioner is a citizen of the United States 

and is over the age of twenty one (21) years old. 


2. . This is the 1st attempt to the U.S.District j 
Court,for an application for a writ in the nature of a writ of 
Habeus Corpus 

♦ 

3. Petitioner is presently serving a sentence 

of imprisonment according to the legal transscript(minutes)not 
to exceed five(5)years,yet his commitment papers state that his 
sentence is fifteen(I5)years,after a conviction in the 'Westches¬ 
ter County Supreme Court,for the crime of felonious possession ; 
of a dangerous drug in the 1st degree,after Trial,before the 
Hon. George Beisheim,Jr. and a Jury. Westchester County 

Clerics Indictment: 39-1969. 


STATEMENT OF FACTS 


Petitioner Orlando Rodriguez,referred to as 
Orlando Adrian Rodriguez Sierra,in the Trial Uinutes.was convic¬ 
ted after a Jury Trial,in the County of Westchester,after being 
indicted by a Grand Jury,for the crime of Felonious Possession 
of a Drug,in the 1st Degree.Indictment No: 39-1969. The judge¬ 
ment was rendered on July 20th 1970,and was appealed from to the 
Appellate Division-Second Department.which Affirmed,the convic¬ 
tion with No Opinion. 


i 







Description of Orders IO-lR-72 Aop Div 2d affirmed 
7-20-720 Co. Ct.,'.7estchester County 

This Order,was further appealed to the New York 
State Court of Appeals,and a Certificate denying Leave,was ren¬ 
dered on November 2nd 1972. SEE: EXHIBIT A 

Petitioner has exhausted his States Sights,and now 
comes to this Honorable Court,for relief,cue to nis unconstitu¬ 
tional conviction,which was obtained in violation of the 4 th, 5 th, 
6 th,and I4th amendments to the Constitution of the United States,. 

5 . THE SUPPRESSION' HEARING. The facts of the case j 

herein are relatively simple, a rserusual thereof.however,reveal 
th -t the motion to suppress evidence which was timely made on 
behalf of the defense,should have been granted. The relevant j 
facts are as follows: Certain members of the Sheriffs Department 
of Vestchester County,as well as an Assistant District Attorney 
by the name of Lawrence Martin,were investigating a narcotics 
conspiracy case in /estcheeter County. During the course of j 
this investigation,your petitioner.Orlando Rodriguez,was seen 
entering a building,namely 250 North Broadway,Yonkers,Hew York, 1 
carrying a paper bag( ordinary),the contents which were unknown 
to the survtiling agents. The subject of the surveilance apoar- 
ently was orimarlly geared toward one Daniel Gonzalez,who also 
lived in tne same building,but ir. a different apartment. SEE: 
Suppression Hearing "inutestPage II-I3. 

On the T4th of January 1969,Assistant District 
Attorney Martin,entered the apartment of Gonzalez,with a search 
warrant. THIS .US AN LNTIHM.Y DIFFERENT APARTMENT FROM TH.*T 
OF YOUR PETITIONER RODRIGUEZ,AND -HE TIC VUST HOT BE CONFUSED. 
HEARING MINUTES: Page 15. 

Gonzalez end another man were arrested when the 
authorities entered his apartment, i-age 16 Hearing inutee. 
une of the Officers.accompanying Martin,Frank Garcia,apparently 
wr s used as an interpreter. Sunpession Hearing "mutes: rage 17 
and IS. 

It should be noted here trv-.t although Garcia,was 
deceased,the Court ■'arraitted nuotaticn of remarks by Garcia, 
over vigorous objection of the defense. Suppression minutes: 
rage: I'’—'’2. 
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The authorities had neither an arrest warrant 
for your petitioner Rodriguez,nor a Search .Varrant.for the apar¬ 
tment where he and his wife.along with children,allegedly resid¬ 
ed. Suppression Hearing MinutessPage 23. 

No arrest warrant or search warrant was obtained 
with reference to your petitioner Rodriguez,at any time. The I 
.Vestchester County District Attorney,frankly admitted that he 
did not know whether or not Rodriguez,possessed any narcotics. 


A telephone conversation heard on wiretap of 
Gonzalez,phone.were the entire predicate for the arrest and the j 
massive search and seizure of your petitioner Rodriguez,home 
without a warrant. 


TKK HUNTL5Y HIRING 

j 

Investisator .locco Turso,attached to the Sheriff 
Office of v/estchester County.testified that on January I4th 1969 
he arrested the petitioner Rodriguez,in his apartment,2-G,at 
250 North Broadway, Yonkers,Hew York,at about 2 or 3 in the mom 
ing. The arrest was for Conspiracy to sell Narcotics, "e had 
no warrant. Turso,asserted that the arrest of petitioner 

Rodriguez,was at the direction of his Chief.Charles Jackson. 

S'jia: Huntley Minutes: Page 3-5* 


Turso,acknowledged that he did not understand 
Spanish. After the arrest the witness declared that Rodriguez 
was brought to the Yonkers Police Station where he was interro¬ 
gated by Assistant D.A. Martin,and Investigator Prank awreia, 
(Garcia,having died before the trial) Huntley Minutes:Page 3-9. 


Turso recalled that he spent apcroximatly a half 
hour in apartment 2-0,of your petitioner. Former D.n. Lawrence 
Martin,testified for the prosecution it the Huntley Hearing, 
that Investigator Prank Garcia.was his interpreter and told him 
that vour petitioner wished to sneak with him. .• artin.-ijwever 
-dadtted that he could not spea* snanish fluently and of course 
not aware -ersonallv of whether the petitioner actually under¬ 
stood certain Uirandr- ,’amings .which -ere presented on a card, 
,nd which Martin,believed were read aloud by petitioner and the 
interpreter, runtley Hearing MinutessPage 23-24. 







It should be noted at this Juncture that a ve¬ 
hement objection was interposed by the defense Attorney,on the 
rrounds that the statements of Garcia,were not subject to cross- 
examination since he was dead,and that it was error to permit 
the former District Attorney to reveal what Garcia said concern¬ 
ing alleged statements or activities of Orlando Rodriguez,and it 
was prejudicial to do so* SUE HUNTLEY MINUTES:Page 24-25-27. 

Martin declared that no notes re re taken what- | 
stiver with reference to this case,to the best of his recollect-j 
ion,and although 18 months old,his memory was the sole basis for 
his testimony. Huntley HeartngtPage ?P-39. 


Petitioners wife was acquitted ,although she 
was also arrested for possession of narcotics. Your petitioner 
himself testified at the Hearing,stating that he and his wife 
hs4 been asleep in bed in the early morning of January I4th 1969 j 
when the police burst in....Huntley HearlngsPage 62-65. 

Petitioner asserted that he reouested a lawyer 
and insisted he had not talked to the District Attorney,nor did 
he make any incriminating statements. Huntley HerringsPage 68-72* 

Rodriguez,declared that he had a record of a ! 
prior felony conviction and that he was experienced in these pro 
ceedings and that he had a lawyer that he wished to contact,one 
Selig Lenefsky. 

1 

Objections were mr.da to the use of the wire^an 
since apparently the sole basis for Rodriguez,arrest *ere wiret¬ 
aps of Gonzalez'teleohone. Huntley -ringsPage 79-83. 

The defense insisted wiretap orders were insu¬ 
fficient ind that petitioner w?_s not aware of the existence of 
them till \pril 1969* Huntley Hearing.Page 34-39. 


Petitioner feels that the arrest,search,and 
wiretap conversation were all illegal °n'. i that this was the 
beginning of the"fruit of the ooisoned tree." 
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PAGE FIVE 


THE TRIAL 


ONLY 



I 

AVA/ LAB L£ 


FRED ARONE,testifying for tie prosecution,asserted 
that he worked for the Sheriffs Department,as an investigator, 
and together with Louis Rubenfeld of the Sheriffs Office,he 
maintained a surveillance from about 2:00 A.M. to about 2:15 
A.Iu. in front of 215 North Broadway,Yonkers. He testified 

that he saw three men enter the lobby,one of whom was Daniel 
Gonzalez. Another carried a bag. This latter individual was 
later identified as your petitioner.(There is no evidence that j 
your petitioner was involved in any conspiracy with Gonzalez), j 

Arone transmitted this information to Chief Inves- | 
tigator Charles Jackson,and to Assistant J.A. Lawrence Martin. 

At about 2:45 A.M. the witness declared that he and other oolice 
officera entered the apartment and arrested petitioner and his ! 
wife. They commenced a search,including the bathroom where 
they found a glassine bag with white powder under a shelf, '."his 
was inside a closed cabinet at the time. SEE TRIaL MINUTES: 

Page 17-21. 


During the search the oolice also uncovered a Hanson 
Scale,on a kitchen counter and inside a sofa one of the men 
found a rolled up dollar till with traces of white powder on it. 
This evidence was turned over to '/alter Lippmann. THIAL MINUTES 
Page 29. 


The witness admitted that he never knew what was in 
the paper bag,he allegedly saw your petitioner ca rryi ng. En¬ 
trance to the apartment was a paswkey.which was secured by the 
Superintendent. There was no knock on the door and no announ 
cment of authority. TRIAL MINUTES:Pa.re ?8-43. Ho one consent 
ed to entry. 

Arone conceded further that upon entering the apart¬ 
ment he did not see the paper bag in question and,as a matter 
of fact,observed no contraband later found . At no time did 
the Officer see either the petitioner or the codefendant in 
possession of any,contraband. .rone asserted that he merely 
assumed that the contraband later found was in the constructive 
possession of both parties. 


i 



PAGE SII 



LOUIS RUBENFELD,test..fying for the People, 
declared that he also was a member of the Sheriffs Office,and 
participated in the 3urveilance of 250 North Broadway. He ent¬ 
ered the apartment with investigator Turso,and helped arrest 
the petitioner. It was he whom found the dollar bill stuffed 
in a chair in the living-room. TRIAL MINUTES:Page 60-63. 


At no time did Rubenfeld see any paper bag 
such as the one that petitioner was alleged to be carrying. 

Rocco Turso,a member of the Sheriffs Staff ! 
stated on January I4th 1969 he was instructed by Assistant D.A. 1 
Lawrence Martin,to arrest Rodriguez,for Conspiracy to violate i 
Narcotics Laws. The other detectives were already in the ap- | 
artment when he arrived. SEE TRIAL MINUTES:Fage 77-32. 

i 

• I 

Turso,acknowledged that he never saw the 
petitioner committing any crime in his presence. TRIAL lil’lUTKSs 
Fage 83. 


Valter Lippmann,of the Sheriffs 'department 
stated that he was attached to the CRIME LABORATORY. Liopnann, 
declared that he analyzed the white powder which wis seized and 
found that it contained Cocaine. TRIAL MINUTESsPage 95. 

In the Grand Jury minutes however,the wit¬ 
ness admitted that he had testified that the powder consisted of 
Heroin. Lippmann,asserted that he made a mistake in the Grand 

Jury. TRIAL MINUTES slags II0-I20-I2?. 


• argument * 

-POINT ONE— 


THE DEFENDANT PETITIONER ROORITJeZ RIGHTS 

tnrs-a the fourth and fifth .uY^;o.l.nt3 •ruas 

VIOLATED BY POLICE OFFICERS fnO BURST INTO 
HIS HOMS VITHOUT aNKOUNCEV-ENT .ME IMG A PASS 
KEY,IN THE EARLY HORNING,AT HIGH TIME 
THEY AR'FETED HIM AND HIS "IFE EiD CONDUCTED 
A HASSIV2 >EARCH C? alS AP-.RTKi.MT.DESPITE 
THE FACT THAI THEY HACKED EITHER *N ARREST 


s 
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PAGESEV3N 



WARRANT OR A SEARCH WARRANT. AND 
THEREPORE ANY EVIDENCE TAKEN PROM 
THE APARTMENT WERE POISONED FRUITS. 


, The petitioner lived at home with his wife and small 

children. A couple of police officers who had been surveiling 
the apartment house in which he resided because of an investigate> 
ion of one Daniel Gonzales who lived in the name building,in a 
different apartment.observed your petitioner carrying an ordinary 
paper bag in the early morning hours of January I4th 1969,at 250 
North Broadway,Yonkers,New York. 


I 

No witness at all for the prosecution testified as | 
to the contents of that bag since it was never a shred of eviden-i 
ce that it contained anything illegal. The bag itself has never 1 
been found. 

The testimony of the arresting officjrs indicated 
that they had obtained a passkey from the superintendent at about 
3:00 A.K. in the morning and let themselves into the apartment j 
without announcing their authority or even knocking. Petitioner 
was attired in only a pair of pants and his wife only in a pair 
of panties. i 

i 

No contraband was risable to anyone upon entering 

I 

the apartment. The police had neither a search warrant.nor an i 
arrest warrant, 

I 

I 

IT IS SUBMITTED THAT THEY HAD NO PROBABLE CAUSE TO 
MAKE AN nRREST AND CERTAINLY NO RIGHT TO CONDUCT A SEARCH. 


The police found white powder m a closed co.binet 
shelf in the bathroom after a search,and a iollar bill rolled up 
in a cushion in a chair in the living room, .'he white powder 
was analyzed by alter Lippmann.of the Sheriffs Office to contain 
cocaine although in the Gr*nd Jury he stated \hat it consisted ot 
heroin. IT IS TO 3b NOTED HERE THAT THE POLICE H*D NO PROBABQ 
S CAUSE TO ENTER T HE -RARTMENT OR TO WAKE AN ARREST. THEY CERT* ! 
AINLY HAD NO JUSTIFICATION POR A SEARCH. 


In See v City of Seattle ,;57 G.S. 
erne Court aptly noted: 


541,543 the Sopr- 

j 

i 


o 
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PAGE EIGHT 


"THE BUSINESS MAN,LIKE THE OCCUPANT 
OP A RESIDENCE,HAS A CONSTITUTIONAL RIGHT 
TO GO ABOUT HIS BUSINESS PREL PROM UNREASON* 

ABLE OFFICIAL ENTRIES UPON HIS PRIVATE COMM* 

ERCIAL PROPERTY." 

In Traplano v United Statee .334 U.S. 699 705, 

708,the court aptly ruled that excusing a search warrant cannot 
be found merely because of a lawfull arrest.....search warrants 
are essential irrespective of lawfull arrest.except in the most 
unusual of circumstances. (Quoted in CHIMEL .395 U.S. at 759). 

"A SEARCH OR SEIZURE WITHOUT A WARRANT 
AS AN INCIDENT TO A LAWFULL ARREST HAS ALWAYS 
BEEN CONSIDERED TO BE STRICTLY LIMITED RIGHT. 

IT GROWS OUT OP OF THE INHERENT NECESSITIES OP 
THE SITUATION AT THE TIME OP THE ARREST. BUT 
THERE MUST BE SOMETHING HORS IN THE WAY CP NEC¬ 
ESSITY THAN hERELY A LAWFULL ARREST." 

SBB: Also* United States v Baldwin 46 F.fl.D. 63, 65, 
S.D.N.Y. 1969. 

i i 

In United States v Rabinowlte .auura.as explained in Van 
Cleef v New Jersey .supra.and Shipley ▼ California, supra,there 
was never any general authority to conduct indiscriminate sea— 
rches merely because they were incident to lawfull arrests. 

THE ARREST HEREIN WAS NOT LAWFULL. 


Both defendants,Orlando Rodriguez,and Norma Rodriguez, 
were the subjects of the search. Since Norma Rodriguez,was 
acouitted.it does not necessarily follow that the property 
in question belonged to the petitioner since the the propiety 
of a search and seizure is a question of law. In any event, 
as"possessors",constructively or actually,Rodriguez,the petit¬ 
ioner had"standing." 

SEE: McDonald v United States .335 U.S. 451; Jones v Unit¬ 
ed States .362 U.3. 257; Niro v United States. 388 7.2 535 537 i 
C.A. 1st TQ68i United States r Mullin t ;29 P-2d 295 (C.A.4th 19 
64)» Centreas v United States.291 7.2d(C.A. 9th I96I>; Boig g,v 

286 P.2d 124 (C.A. 5th I960). i 





I 
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II 

PAGE NINE 


In the case at bar the police Admitted that they 
had absolutely no basis to believe that the paper bag they saw 
in the hands of petitioner while entering the apartment build¬ 
ing, contained contraband. NO ARREST WARRANT OR SEARCH WARRANT 

HAD BEEN OBTAINED..which seems to contradict Assistant D.A. 

Lawrence Martins,statement that RODRIGUEZ.would have been arres¬ 
ted eventually. IP THAT WERE THE CASE....then there was abso- 
lutly a necessity to obtain a search warrant and arrest warrant, 
i 

In Vale ▼ Louisiana,399 U.S. 30 (1970),the United 
States Supreme Court cautioned very aptly; 

"Belief,however well founded,that an 
article sought is concealed in a dwel lin g 
house furnishes no .justification for a 
search of that place without a warrant ." 

THIS IS POINTED OUT TO THE COURT THAT THE SEARCH | 
HEREIN WAS PAD PROM SEVERAL POINTS OP VIEW. IN THE FIRST 

PLACB r THE POLICE HAD NO RIGHT TO ENTER THE PREMISES WITHOUT 

ANNOUNCING THEIR AUTHORITY(SECTION: 799 CODE OP CRIMINAL PRO). ! 

I 

There it no suggestion that anyone consented to 
the search ( Zap v United States ,328 U.S. 624,628). The offi¬ 
cers were not responding to an emergency ( United States v Jeff¬ 
ers,342 U.S. 48). They were not in hot pursuit of a flee-> 

in* felon ( Warden v Hayden 387 U.S. 294,298,299;and Chapman v 
United States. 368 U.S.610,615)• 

i 

The goods ultimately seized were not in the process 
of destruction. Schmerber v California 3^4 U.S. 757,770,771; 
McDonald v United States, supra,at 455. 

There is no evidence whatsoever that it was imprac 
tible for the authorities to have obtained a search warrant or 
arrest warrant. McDonald v United States ,supra; -rupiano v 
United States .334 U.S. 699,705,706; Johnson v United States, 
333 U.S. 10; Go 3art Importing Co. v United States,282 U.S. 344 
358. 










PAGE TEN 


! 


WE TURN PCR A MOMENT TO THE nDJUNCT QUESTION OP 
WHETHER OR NOT THE COURT WAS JUSTIFIED IN PERMITTING THE JURY 
TO EVEN CONSIDER POSSESSION IN THIS CASE- THE DRUGS WERE 

POUND IN A CLOSED CABINET IN THE BATHROOM AND STOPPED IN THE 
PILLOW OP A CHAIR. 

IN A RECENT CASE DECIDED BY THE NEW YORK COURT OP 
APPEALS, PEOPLE VS SIPLIN . 29N.Y. 2d 841,the Court threw out that 
case because the"constructive"pos8ession of narcotics found in 
the apartment was not sufficiently established. The Court in it^ 
memorandum,asserted: "The order aprealed from should be 

reversed and complaint dismissed upon the 
ground that the guilt of defendant was not 
established beyond a reasonable doubt,the 
proof offered in support of an inference 
of defendants possession of control of 
the necessary apartment falling far short 
of the standard necessary to establish his 
constructive possession of the narcotics 
paraphernalia found there. SaE; 1eople v 
Perry. 2 N.Y. 2d 785,158 N.Y.3. 2d 330, 139 N.E. 2d 427; Peo ▼ 
Leavitt. 301 N.Y. 113,92 N.E.2d H.Y.3. 2d 915; feople_v Schriber, 
34 A.D. 2d 852,310 N.Y.S. 2d 55I,aff’d 29 N.Y.2d 780,327 N.Y.S. 
2d 68,277 N.E. 2d I87(decided November I7th I97I);United States 
▼ Romano,382 U.S. 136,86 S.Ct 279,15 L.^d 2d 210. 


Petitioners Trial Counsel,objected and called the 
Courts attention to a number of cases.including People v Leavi tt 
301 N.Y. 113. Also indicating the standard necessary to estab¬ 
lish constructive oossession. An aporopriate exception to the 
Courts charge was taken because of the fact that there was im¬ 
proper definition of construtive possession. 3EEr Trial Minutes 

Page 274. 


The definition of possession set forth in 220.20 
of the Penal"Law clearly reouires that it be knowing and unlaw- 
full. THERE 13 NO 3 VEIDEHCE HEREIN THAT YOUR PETITIONER KNEW' 
ABOUT THE DRUGS OR HAD KNOWING P03oEJ3I0N. 


12 






PACK B SEVEN 


-POINT TWO- 


THE ALLEGED INCRIMINATING STATEMENTS 
OBTAINED PROM PETITIONER WERE THE PRODUCT 
OP AN UNLAWFULL SEARCH AND SEIZURE AND ILL* 
EGAL ARREST AND THUS WERE THE"POISONED 
FRUITS" OP SUCH UNCONSTITUTIONAL ACT* 
IVITIES. THE COURT THEREFORE SHOULD 
HAVE SUPPRESSED THOSE STATEMENTS. 


The testimony at the trial indicated and revealed the 
petitioner was arrested and his home was invaded by several pol- 



out a search warrant and without an arrest warrant. The only 
basis for petitioners arrest was because he was seen, carrying a 
ordinary paper bag,the contents which,if any,were certainly un¬ 
known to anybody other than the petitioner. 

I 

I 


There was clearly no basis for the search and seis- 
ure because no probable cause existed. Assistant D.A. Martin, 
testified that Rodrigues,your petitioner,eventually would have 

been arrested,which means absolutely nothing.since there was 

never an arrest warrant nor a search warrant procured. 


As a matter of fact.Martins.statement reinforces 
petitioners argument that he was prematurely arrested and search^ 
ed since it is likely if probable cause existed at any time..... ! 
it certainly did not exist at the time the search and seizure 
were executed. 


The law required that the District Attorney and the 
police secure a search warrant before entering Petitioner Rodri¬ 
guez,home. If they bad expected to arrest him,there was cer¬ 

tainly time enough to get a warrant to search the horns. They 
succeeded in getting a warrant to search the apartment of Daniel 
Gonzales,in the same building. If petitioner Rodrigues,was 
part parcel of that arrest,there certainly was time,and it 
should have been no problem in getting n erarrant for petitioners 
home as well. 

I 

i 


is 
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PAGB TWELVE 


Sine* no warrant was obtained however,and tfabrarrest, 
search and seizure were violations of Ihe law as well as the 
CONSTITUTION. 

Subsequent to the arrest however,and subsequent to th^ 
seizure of certain narcotics from the apartment of petitioner, 
Rodriguez,was questioned in the precinct. It is undisputed 
t'.Jt petitioner had no attorney and.moreover,that he apparexrtly 
was fluent onl- in Spanish. Prank Garcia,an investigator, 

allegedly usea for the purpose of translatlng,dled before tbs 
Trial and It Hm submitted that error was committed when the Courtj 
allowed the-People to use the words of Carets,a dead man,against 
petitioner despite the fact that Garcia,was not available as a 
witness because he was then deceased. 


It should be noted that the denial of the right to 
cross-examination of G*rcia,was in itself error requiring rever¬ 
sal because it foreclosed a SIXTH AMENDMENT right of confronta¬ 
tion which of course is essential to the guarantee of DUB PROCESS 
OP LAW. SBBj Alford v United States . 282 U.S. 267;and Smith v 
' Illinois. 390 U.S. 129,132. 


The petitioner Rodriguez,denied that he in any way 
made incriminating statements or confession. The Court never- | 
theless allowed into evidence highly damaging admissions to the j 
effect that petitioner acknowledged that the drugs were his and 
not his wifes and that be In fact was working with Gonzales. 

The use of the confession however,or damaging admiss¬ 
ions, was,in any event .error because it was the fruit of an unlaw 
full search and seizure since without the search and seizure of 
narcotics.Petitioner would never have oeen put in a position 
of having to subject himself to interrogation. THUS THE CON* 
PESSION AND ADMISSIONS SHOULD HAVE EESN SUPPRESSED IN THE HUNT- 
LEY HEARING. People v Rodriguez. il N.Y. 2d 279 5 and People v i 
Robinson, 13 N.Y.2d 296. 


! 


i 
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PASS THIRTEBN 


-POINT THREF- 


THB CCtJBT DID NOT SUFFICIENTLT CHARGE 
ON THE ISSUES IN THE CASB ESPECIALLY 
ON THE THEORY OP CONSTRUCTIVE POSSB* 
SSION* MOREOVB$,JPETITIONER WAS DENIED 

the rioit op confrontation under the 

SIXTH AMENDMENT BECAUSE STATEMENTS 
OP THE DECEASED INVESTIGATOR GARCIA 
WERB ADHITTBD AGAINST HIM OVER THE 
OBJECTION OP TRIAL COUNSBL. 


.1 


As has already been noted,supra,an exception was taken 
to a number of portions of the charge Including the fact that 
the Court diu not proyerly instruct the jury on the requirements 
of constructive possession. Petitioner has already called ! 
this Courts attention to several cases under POINT ONE involving 
i constructive possession indicating that far more than la shown 
herein was required to convict the petitioner. The drugs in 
question were found in the home supposedly occupied by petitlon- 
er,his wife,and children. The acquital of Norma Rodrigues, 
petitioners wife,does not necessarily mean that the jury found 
against the petitioner on the issue of possession of the drugs 
as such since the jury w*s improperly instructed along those 
lines. 


SECTION 220.20 of the PENAL LAW requires that the Peo¬ 
ple prove that the drug in question was “knowingly and unlawfully^ 
possessed. The charge of the Court,however,would be aporoprl— I 
ate perhaps where physical possession had been the case. In this 
litigation however,there is no evidence that petitioner ever 
physically possessed any drugs. In a bathroom and a dollar bill 
with traces of cocajSne was found in a cushion of a chair are,of 
and in themselves,no evidence of possession but,at the most 
constructive possession. 


■Ji.-jtracv vs possession is not automatically presumed 
For example,*'! Section 220.25 there is a presumption with re¬ 
spect to drugs found in an automobile. There is no automatic 
presumption with respect to drugs found in an apartment . 
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PAGB FOURTEEN 


Sine* thsre was nsver any pyaieal possession of 
tha drugs in question,the jurors should have boon told that 
this was a circumstance which was squally susosptihls to aa 
infsrsncs of guilt or an nferanee to innoesnos and,conesquant 
ly,that thsy should havs hssn aequittsd. In i. 4 hsr words, 
circumstantial evidence is insufficisnt to convict unloss it 
sxeludss to a moral csrtainty every hypothasis except that of 
guilt. 

In view of tha foregoing,the judgement of con¬ 
viction should also be reversed. 

w as previously mentioned that investigator 
Prank Garcia,was an important individual in the historical 
events leading up to the indictment since it was he who appar¬ 
ently told the District Attorney Martin that petitioner Rodri- 
gues,wanted to talk to him and it was also Oarcia.who allegedly 
translated the conversations between Martin and petitioner 
Rodrigues. 

The very able trial attorney^Ir.Lanna,thoroughly 
protected the record and moved for a mistrial as well as ob¬ 
jecting when the Court permitted the prosecutor to quote what 
Garcia,had said. This conversation between the prosecutor 
and Garcia, which was very prejudicial to petitioner Rodrigues, 
could not be made the subject of cross-examination since the 
investigator Garcia,was dead. 

THUS A 3IXTH AMENDMENT RIGHT OP CONPRONTATION 
WAS DBRIED. ALFORD V UNITED STATES .SUPRA;SMITH V ILLINOI S 
SUPRA 5 AND SIXTH AMENDMENT,UNITED STATES CONSTITUTION. 


-POINT FOUR— 


INVESTIGATOR WALTER LIPPWANN THE LABORATORY 
ANALYST.ADMITTED THAT HE TOLD THE GRAND JURY 
THaT TUB DRUGS SBIZBD CONSISTED OP HEROIN AND 
NOT COCAINB . THIS WAS A FATAL DEFECT SINCE 
THERE IS NO DOUBT THAT THE DRUG SEIZED WAS 
COCAINE. 




16 


1 














i| 


PASS FIFTEEN 

’» 

Investigator Walter Lippmann,who analyzed the 
drug that was seized,testified at the trial that the drug in 
'I question was cocaine* He acknowledged that when he had 

appeared before the Grand Jury he had informed that body that 
the drug consisted of HEROIN. 

While the Trial Court sought to ameliorate 
this discrepancy by referring to an offhand statement that 
cocaine was also found on a dollar bill. Trial MinutestPage 228 
There is no evidence at all that the witness was referring to 
cocaine when he mentioned heroin in his testimony concerning 
the much larger amount of drugs found in the bathroom. 

If the cocaine found on tre dollar bill was | 
the only evidence admissable,then there could not have been a J 
conviction for possession in the First Degree,but possession in J 
the Fourth Degree.would have been the most that could be justi— ; 
fie'.even assuming possession could be established in the first 
pie. a. 

I 

Since a GRaUD JURY INDICTMENT must be precise 
to against double jeopardy.this error was fundamental. 

Ruar v United States , 369 U.S. 749,763,764 (1962). 

In view of the foregoing,therefore,it is sub¬ 
mitted that there was fatal variance in the proof submitted to 
the Grand Jury and that fact,too,would seem to reouire a rever¬ 
sal of the judgement of conviction. 

-C0HCLU3I0N- 


'.'therefore a Hearing should be had to deter 
mine the issues herein the foregoing application. it the end¬ 
ing of the abovementioned Hearing a .frit of Habeus Cornus,issue 
forth,stating that netitioners rights 's a citizen of the Unit¬ 
ed States,were violated because he was denied Due Process of 
Law,and further that his rights under the Sixth Amendment to 
tne Constitution were violated,and in particular petitioners 
rights secured under the Fourteenth iraendment of the United 
States. 



r 









PAGE SIXTEEN 


jl Petitioner prays this Honorable Court for relief 

j; and for any further relief as justice may require. 

! DATEDr ULSTER COUNTY NEW YORK* 

MARC H 1 973. 

‘l 

j| Respectfully submitted. 


Orlando Rodrigues ^0337 


P.O.Box (i 

Wallkill New York 12589. 


Pro-se 


Sworn to before me this 
/*^d ay of March 1973. 

NOTARY PUBLIC 




STATE OP NEW YORK) 
ULSTER COUNTY) SS-: 


ESS 
- v Yzrk 

•j 2a :•> 


: 


Orlando Rodriguez,being duly sworn deposes 
and says: That he is the petitioner in the foregoing application 
and knows the contents thereof.that the same is true to his own 
knowledge,except as to those matters he believes them to be 

i 

true. 

DATED: ULSTER COUNTY NSW YORK. 

MARCH 1973. 


Respectfully submitted. 



Orlando Rodriguez 10337 Pro-se 
P.O.Box G 

Wallkill Hew York 125*9. 


iworn to before me this 
/ *^tt ay of March 1973* 

NOTARY PUBLIC 






UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT NEW YOHK 

I - " 

| UNITED STATES OF AMERICA El REL. 
i ORLANDO RODRIGUEZ PETITIONER 

•AGAINST* 

HON- HAROLD BUTLER^SUPERINTENDENT OF 

1 wallkill correctional facility 

respondent 


affidavit in 

SUPPORT OF APPLICAT* 
ION FOR A WRIT OF HA* 
BEUS CORPUS. 

EXHIBIT-B 


'STATE OF NEW YORK) 

|tULSTER COUNTY) SS.: 

ORLANDO RODRIGUEZ.being duly sworn dsposss 
iand says: That hs Is ths petitioner named in the motion and 
ipetition submitted to this Honorable Court,and that he makes thisj 
AFFIDAVIT IN SU1PORT r to be used as an Exhibit,to support his all-1 
egations made in the motion.and petition,submitted to the Court, j 

THAT: On or about January I4th I969*P e ti- tion “{ 
ers home was broken into without a S EA RCH ,VARRANT, and both he and. 
his wife were beaten,and pulled from their bed.where petitioners 
wife(whom incidently was recovering from a cancer operation)waa 
made to stand half nude,while a search of petitioners apartment 
was made by the Sheriffs Department,along with Assistant District 
Martin,of the Westchester County District Attorneys Office. 

When I complained of this trespass,I was hit 
in the face and head by a Deputy Sheriff.and told to keep my lip 
buttoned or else i'd get more of the same. My wife was crying, ■ 

but no consideration was given her.she was forced to stand 

with her breast bared,and in panties. No ARREST WARRANT, was 
°erved upon petitioner,or his wife,whom is now deceased due to 
the treatment she suffered at the hands of the Westchester County 
Sheriffs Department,in so that the Sheriffs Department,refused 
to give my wife medication for a neriod of over one full week, 
thus the CANCER GERMS .overtook her body.as she was denied aer 
medication and left to suffer.so that she would confess. 

My wife Karma Rodriguez,was my codefendant, 
a T ..«, ase. She was acouitted. I actually feel that the Sher¬ 
iff, * art nent .murdered my wif.due to the fact that she 

was —.ad tne medication celiberatly, t or reasons to lorce her 
to testily against me,and confess to a crime she had nothing to 
do with. No mercy was shown her. ven though my wife was in 
excruciating main and rleaded for he It,. she was deniei the neede 

medication. 
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PAGE TOO 

f 

Sr 

On February 1st 1972,my wife died of Cancer,due to the 
abusive measures used against her by the Sheriffs Department. 

I write all this to shew this Court,the fashion which was used 
to procure a conviction,and Just how far people will go to get 
said conviction* lfo Search Warrant,or Arrest Warrant,was used 
to enter my premises(apartment),on or about January I4th 1969. | 
It can be plainly seen that petitioner did not open the door 
and offer anyone to enter. The entrance was against my will. 


A deliberate lie was told to the Grand Jury,when Walter 
Iippmann,a Labratory Analyst,stated under oath,that the drug 
found in the apartment was HEROIN,not Cocaine. 3EB: GRAND JUR1 
MINUTES FOR VERIFICATION* Then when he took the Witaesi 

Stand,Mi.Lippmann,stated under oath,that the dr*g found in the 
apartment was Cocaine. Very inconsistent for an erpe-t witnesi 
to testify in this fashion. How could he have made such an 
error? This is stated to show the O^urt,how I was set up. 
The Newburgh Police Department,used this method to frame numer¬ 
ous men,along with the N.Y.C.Police Department. 


This seems to be the police departments common pratice. 

I am a victim of such practice. The Sheriffs Department,is no 
different from other law-em. ^-cement agencies, therefore they 
did make the switch,or in reality,there was no drug to begin 
with. They couldn't make up their mind which one to plant in 
the apartment. Thus I F.m imprisoned for a period of 15 years, : 
for a crime wh^ch I did not commit. And I lost my wife,becausei 
of the brutal methods applied by the Westchester County Sheriffj 

DATED: Ulster County New York. 

March 1973. 


Very respectfully. 


Sworn to before me 
this /^ ^y of March 1973. 


Orlando Rodriguez 10337 
P.O.Box G 

yallkill ‘lew York 12*89. 


NOTARY PUBLIC 


. ..7 .’ v V* 


•' -it 

■r samite;.* ■ • 




V.H;. 
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£?tatc of Betti jBork 
Court of appeals 

i 

BEFORE: HON CHARLES D BREITEL, Associate Judge 



THE PEOPLE OF THE STATE OF NEW YORK 

Respondent, 


against 


ORLANDO RODRIGUEZ, 

Defendant-Appellant. 


CERTIFICATE 

DENYING 

LEAVE 


I. CHARLES D. BREITEL, Associate Judge of the Court of Appeals of the State of 
New York, do hereby ceitify that, upon application timely made by the above-named 
appellant for a certificate pursuant to CPL 460.20 and upon the record and proceedings 
herein,* thetc is no question of law presented which ought to be reviewed by the Court of 
Appeals and permission to appeal is hereby denied 


Dated Albany , New York 
November 2 |(>72 


* • 

Irving Anolik, Esq. 

225 Broadway 

New York, New York 





Av •!.* Judge 


Hon. Carl A. Vergarl 

District Attorney, Westchester u. 

Court House 

White Plains, New York 


*i . n ts returned herewith 


Clerk, Court of Appeals 


•Description ot Order 

10-18-72 App. Div. 2d, affirmed 7-20-720 Co. Ct., Wesichester Co. 
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' UNITED STATES DISTRICT COURT 
' SOUTHERN DISTRICT NE'.V YORK 

UNITED STATES OP AMERICA EX REL. H ^ 

ORLANDO RODRIGUEZ PETITIONER T 

A i.'OTION: Apolication Tor 

**GAINST* a of Habeus Corpus. 

HON. HAROLD SUTLER,SUPERINTENDENT OP * p ur8uant t0 . 28 u#s . c# 

'.V ALIK ILL CORRECTIONAL PACILITY. X 2254 

RESPONDENT 

_fi 

STATE OP NEW YORK) 

ULSTER COUNTY) SS.J 
SIRS! 

PLBASE TAKE NOTICE! That the undersigned will 

move this Honorable Court,on the_day of April 1973.at 10:00 

A.K. in the forenoon,at a Motions Part,of the United States Dis-, 
trict Court,Southern District New York,at the U.S.Courthouse, 
Foley Square,New York City,New York,for a writ in the nature of : 
a /HIT OP HABEUS CORPUS. 

I 

PLEASE TAKE FURTHER NOTICE: That your petition-' 
er will attach affidavits,a petition,and other pertinent data, j 
in support of this motion. Your petitioner is an innocent man, 
and not guilty of the crime for which he was convicted,and he 
is being held against his will. 


Petitioner seeks an evidentiary hearing to deter 
mine the issues stated herein,and after said hearing,a writ of 
habeus corpus,issue forth. 

DATED: Ulster County-New York. 

March /“/ 1973. 

i 

. Respectfully submitted, i 


Sworn to before me this 
d ay of March 1973. 



NOTARY iUBLIC 





Orlando Rodriauez 10337 ?ro-se 
r.o.sox g 

Vallkill New York 125^9. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT NEW YORK 

UNITED STATES OF AMERICA EX RED 
ORLANDO RODRIGUEZ PETITIONER 


•AGAINST* x 

HON. HAROLD BUTLER,SUPERINTENDENT 07 
WALLKILL CORRECTIONAL FACILITY". X 

RESPONDENT 


MOTION: Application 
to proceed in Forma Paup¬ 
eris. 28 U.S.C. 1915 A 


STATE OF NEW YORE) 

ULSTER COUNTY) S3.: 

ORLANDO RODRIGUEZ,being duly sworn deposes 
and says: That I am without funds to pay for the proceedings in j 
the U.S.District Court,as I am an indigent person,whom owns no 
property,and has no bank account.therefore I cannot afford an j 
attorney,due to the fact that all ay funds have been exhausted,.!, 
and therefore petitioner seeks the assistance of counsel,to be 
assigned by this Honorable Court. 

This instant action has merit,is not frivo- I 
lous,and raises constitutional questions. 

Wherefore it is respectfully prayed that the, 
Court,will assign counsel,and allow petitioner to proeeed in 
forma pauperis. 

DATED: Ulster County New York. 

March '7 1 973. 

Respectfully submitted. 


Sworn to before 
me this A/^ ay of 
"arch 1973. 


Orlando Rodriguez 1^337 Pro-se 
P.O.Box G 

Wallkill New York 12589. 


NOTARY PUBLIC 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT 0? NBW YORK 


UNITED STATES OP AMERICA ex rel. 

X 


ORLANDO RODRIGUBZ PETITIONER 

X 

REPLY* TO N.Y. STATE 


X 

ATTORNEY GENERALS OPPOSI¬ 

-AGAINST- 

X 

TION. 73 CIV 1207 

HON.HAROLD BUTLERSUPERINTENDENT, 

X 


WALIKILL CORBFACILITY,WALIXILL 

X 


NEW YORK, 

X 


RESPONDENT 

X 

_X 


3TATB OP NEW YORK) 



ULSTER COUNTY) SS.f 



ORLANDO RODRIGUEZ,being duly sworn deposes 


iand says: That I am the abovenamed petitioner in this entitled 
action,and that this reply is in answer to the New York State 
'Attorney Generals,opposition,to petitioners application for a 
Writ of Habeua Corpus,in the U.S.Dtstrict Court.Southern District 
ij New York. 

I. Petitioner Rodrigues,restates and realleges 

1 all previous statements made in the original application to this 
' Honorable Court. 

|! 

i; 

2. Petitioner challenges the validity of the 

l opposition submitted by the N.YJUtorney Generals Office. (SEBr J 
Exhibit A). Petitioner moves this Court,to declare null and 
|jvoid the opposition submitted by the said N.Y.State Attorney Gen¬ 
ii erals Office. REASON SET PORTHt 

j| • | 

3 . Time Limit,designated by this Honorable Court, 
! after extending the time limit past the usual twenty day( 20 ) ans- 
i wering limit,was ignored by the N.Y.Attornsy Generals Office. A 

date was set by this Honorable Court,by oommand,that the day of 
May 3rd,1973,was the last day the Attorney General,had for plac- 
! ing an opposition into the U.S.District Courts Clerk,hands. The 
exhibit A, will show that the U.S.District Court Clerk,did not 
] receive the opposition, to file till May 7th {973. A period Of 
four (A) days late. THEREPORE,this Court,should rule against 

.i the opposition being placed into legal opposition to your petit- 
1 ioners application for a writ of habeua corpus. This Court,did 
grant the N.Y.Attomey General,further time to file the oppoei- 

! tion.May 3rd 1973,was the last day for the Attorney General 

to file,legally,according to the Court,mandate. 







PAGE TWO 


The Haw York Attorney Oanarala Offlea,should 
b 4 taken to task for their tardy behavior,and penalised,due to 
the contempt shown the OJ .District Courts, mandat a. Petitioner 

knows that if ha ware lata in any way.it would ha held 

against him. Therefore in all fairness,the opposition should 
ha stricken from the raoord.as being over a deadline,is the asm 
as to acquiesce,as to what was written in the original applica¬ 
tion. 


5 ^ Ike Attorney Generals Opposition,is in itself 

erroneous,lacks in truth,and at areas actually contradicts the 
record,to deceive this honorable court. Another reason it ahoul 

he Ignored. 


Defects in onuositiom A. tote in submitting 
same. B. The attorney general states that the police had pri¬ 
or knowledge of the events of the evening that the arrest and 
seizure took plaeo(page two).theitfore there should have been pl¬ 
enty of time to obtain a search warrant and arrest warrant. C. , 
The attorney gensral openly admits that warrants were obtained 

for everyone else.then why wasn't one obtained for this pet- j 

itlonemt Wiretap,is openly ndmitted by the attorney gensral, 
but the truth of the matter is that your petitioner had no tele- . 

phon ,.nor is there a fire-escape,in which petitioner was 

stated to be running to other apartments....as petitioners apart¬ 
ment had no fire-escape. 0n pa g* 6 0 f the oppoaition,the 

attorney general states that an arrest may be made without a | 
warrant if there is probable cause to arrest,and that a search 

! aay be legally made thereafter.YBT,none of the arresting 

l! of fleers,stated that they seen^or had seen.petitioner in the 

commission of a erim..that police officer, were on the 

M«e elevator,and on the .««• floor,wh.n petitioner got off the 
elevator and entered his apartment,with the mysterious brown bag 
' that really contained a quart milk.and a loaf of bread,not 


drug..yet no arrest was made. The record clearly states no 

crime was seen By any police officers,or tbe District Attorney, 
whom was present with them. 

7 THE OPPOSITION OPENLY ADMITS THAT NO SBAHCH, 

OS ARREST WARRANT,WAS OBTAINED POR THE ARREST OP PETITIONEES 
POB THE SEARCH OP HIS APARTMENT. 


_ 


•* > 


O 
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PAGE TtfRBB 

8 . If the police officers present.along with the 

District Attorney of Westchester County,believed a felony bad 
or was in progress,they should have apprehended the suspects as 
soon as they entered the premises of 290 North Broadway,Yonkers 
New York,and not waited till petitioner was in bed with his wife 
asleep.then cone barging through the doors without announc¬ 

ing whoa they were,and pulling petitioner from hie bed along 
with his wife(whoa incidently was acquitted of this crime)and 
force thea to stand and be forcefully searched while the wife 
stood with naked breast begging for cover,and was beaten about 
the head because she complained of her nakedness. 

9 * Petitioners wife was forced to suffer in pain, 

so that she would confess to the Westchester County District 
Attorney. Medication was withheld from ay wife whoa at the tine 
was dying of CANCER. No aattor how she would cry out....no relic 
would be gi-^n her. Petitioners wife is now deceased. 


10* Petitioner realizes It Is the Attorney Generals ! 

job,to oppose applications submitted tc th ts. and other Courts. 
Yet rules are layed down for both sides.... ;hese rules must be 
obeyed to the letter,or otherwise we would have chaos in the 
Courts. When a petitioner does not obey the rules....it is 
held against hia. When the A-tcrney General,does not obey 
the rules.....it should also be L Id against him. Or otherwise I 
the Court,would show gross impassive treatment toward petition- | 
er to allow the Attorney General,to submit late,without excuse, 
as though the Attorney General,was a privileged character,and 
did not have to answer for his errors,and be subjected to pun¬ 
ishment for same. 

i 

XI. The Court,should take notice,that the Attorney 

General,diu not controvert,petitioners charge of brutality to- j 
ward petitioners wife,and the conduct of the raiding party,of 
the early morning hours of January I4th 1969* 



12. To try to cover up for the Westchester County 

District Attorney,in his not obtaining Search or Arrest Warrants 
for the arrest and search of petitioner and his apartment is 
sheer audacity on the part of the Attorney General,as it is 
admitted on page two,very clearly.....that warrants were obtained 
for everyone else,but your petitioner.••.it is clearly admitted 
that the police and D.A. had prior knowledge of this natter. 


t 










Pag* your 

If this war* tru*.and warrant* w*r* obtained for 

the other* involved.than there 1* no excu** why on* wa* 

not obtained for your petitioner. On page two,the Attorney 
General,state* that the police were arsed with warrant* for 
APARTMENTS.CABS.AND PERSONS. TET NOUS WAS OBTAIN¬ 

ED FOR YOUR PETITIONER. (TORT ODD). A* also on page two of 
the oppo*i.ion. it 1* clearly written that the police had prior 
knowledge of everything that wa* to take place that evening. 

So state* the Attorney General. THBHEPORB,petitioner 

complain* of illegal search and **l*ure,by the police and the 
Westchester County District Attorney* Office,In violation of 
hi* constitutional right*,thus asking this present conviction' 
illegally obtained in violation of petitioners constitutional 
right*. 


■ 

Con dual pit 

ii 

V # 

Petitioner request* further time to elaborate if the 
Opposition,prepared by the New York State Attorney General* 
Office,1* accepted by this Honorable Court,a* petitioner feel* , 
the opposition being late should be disregmWddd,because the 
mandate of the 0.3.District Court,was not complied with. 

j 

Petitioner further requests that If this Honorable 
Court,rules,the opposition submitted by the New York J}tats 
Attorney General,is allowed to be entered in opposition to 
petitioners application,and no further time is granted petition 
j! or,to elaborate and cite further cases,then eases cited in the 
ij original appl.cation should be noted by this Court. 

Wherefore,it is prayed by your petitioner,that the 
conviction obtained through illegal methods in violation of 
' petitioners constitutional and civil rights,be declared null j 
ajd void by this Honorable Court,and set aside,due to said ill¬ 
egally violations of law and that the conviction should be re- 
versed. Anc that the opposition submitted by the Attorney Genn 
erals Office,be set aside,as illegal,due to the reason that thei 
j opposition submitted by the New York State Attorney General, 

’! was not timely made. And further that no excuse was given for 
the late submittal.therefor* the opposition should not be mad* 
part of the record. Exhibit A (ATTACHED). 












Petitioner prays for relief fron this Hon¬ 
orable Court,on the points of law subedited in the original 
application,and constitutional violations cited therein). This 
Honorable Court.should rule on the illegal procedures used in 
obtaining the conviction against your petitioners constitutioi 
al and civil rights. 


s this Honorable Court to 


Petitioner 


DATED* 0L3TBB COUNTY NEW TOHE 
NAY'£'*1973. , 


Respectfully submitted. 


ORLANDO RODRIGUE* 1033' 
P.O.Bex ff 

TulUdll New York 12509 


UMS A STAMATEOGt 
Nataly SUSAe. St*. al Not Ym* 

RowdlnS :n UMs Ccunty 
Covnmtc».oa L:ytr*t Man* .3. IS) 5 

STATE OP NEW YORE) 

UTdTEB COUNTY) S3.* 

ORLANDO RODRIQUEZ r being duly sworn deposes 
'nn says* That he is the petitioned' abovenaaed,tfcat he has 
read the foregoing petition in reply,aad knows the contents 
thereofrthat the saae is true to hxe own knowledge except as 
to those natters stated therein te be alleged on information 
and belief,and to those natters ha belhsves then to be true. 


Put:.*. 3s.sU ca ' T 

pdtoq ,1 Ccur.tv 













UNITED STATES DISTRICT COURT 

Southkrm DnrmiCT or New York 
' OFFICE OF THE CLERK 
U. *. COURTHOUSE 
Four Sou am k. New York, N. y. 10007 


Mr. Orlando Rodriguez 

#10337 

P.0. Box G 

Wallkill, New York 12589 


Please be advised that respondent's answer 
in the above-numbered action has been received In the 
Pro Se Clerk's office and was filed with the Court on 
May 7, 1973. 

Should you wish to submit a reply to such 
answer, you have 20 days from the above-shown filing 
date In which to serve a copy of your papers upon 
respondent'8 attorney, and file the original with the 
Court. 


Very truly yours, 

THOMAS E. ANDREWS 
Clerk U.S.D.C. 
Sou.Dlst.of N.Y. 


By: R onald Sul 
















COUNTY COURT 
WESTCHESTER COUNTY 


Indictment No. 
39-69 

DA # 39-69 


THE ruCPLE OF THE STATE OP SEW YORK 
-against- 

ORLANDO RODRIGUEZ and NORMA RODRIGUEZ, 

Defendanto. 


S I R i 

a 

PLEASE TAKE NOTICE, that upon the annexed affidavit of 
ORLANDO RODRIGUEZ, sworn to the 29th day of December, 1969, the 
Indictment, and upon all of the proceedings heretofore had 
herein, the undersigned will move this Court at a reguhr term, 
to be held in and for the county of Westchester at the county 
Courthouse, 166 Main Street, White Plains, New York on the Sth 
day of January, 1970 at 9i30 o'clock in the forenoon or as soon 
thereafter as counsel can be heard for an Order suppressing any 
and all evidence oeized at the time the above named defendant 
was arrestod and restraining the District Attorney of the County 
of Westchester and/or the Police Department of the :ity of Yonkerp 
from using any of the aforesaid evidence upon the trial or any 
information directly or indirectly obtained therefrom, or by 
means thereof, on the grounds that said evidence was seized with¬ 
out a valid search warrant, warrant of arrest, without consent 
and without probable cause, prior to the arrest of the above nameji 
defendant and after an exploratory search, in clear violation of 
the Constitutional Rights of tha 3aid defendants under the pro¬ 
visions of the Fourth, Fifth and Fourteenth Amendments of the 
Constitution of the United States and in violation of a State 
Constitutional Right as well ae in violation of the applicable 
provisions of the Code of criminal Ixocudurc of ths State of New 
York end for such cthor and further relief aa the ccfcc ruy :.r. 
just and proper. 


Dated* Yonkers, New York 

December t'Jth, 1963 

TO; C* ~~lt A. 

D\*cxrct attorney 
■ utCihuitor r; 


,i!A, COPPOLA A SOS?-?-, 
Attorneys rot ••*»fr,»'d!*rs 

i'j .;i.v rtuio 

\s. :,cw Y-rk 

vinct .? r. of tcunj-'. 
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COUNTY COURT 
WESTCHESTER COUNTY 


THE PEOPLE OF THE STATE OF NEW YORK 

-against- 

ORLANDO RODRIGUEZ and NORMA RODRIGUEZ 

Defendants. 


STATE OF NEW YORK ] 

is • • vf i 

COUNTY OF WESTCHESTER! 

Z, ORLANDO RODRIGUEZ, being duly sworn, deposes and sayst 

1. That on the 14th day of January, 1969, while I was 
lawfully within my apartment No. 2G located at 250 North Broadway 
in the City of Yonkers, county of Westchester and State of New 
York, along with my wife, the co-defendant herein, NORMA RODRIGUE: 
police officers entered the said apartment, and searched both our 
persons and the apartment without benefit of our consent and also 
placed us under arrest. 

2. That at the time of the incident, we were not shown 


a search warrant nor a warrant of arrest nor anything that resemb 
alegal paper in connection therewith. 

3. That we were searched personally and the apartment 
in which we were residing was searched without being asked per¬ 
mission and we were also informed that we wer being placed under 
arrest for allegedly having narcotics in our possession. 

4. That as stated hereinbefore, all of the foregoing 


was done without the benefit of * search warrant or warrant for 


my arrest for r.o legal documents were exhibited to me and upon 
the information that my attorney, VINCENT 4. LANNA, ESQ., has 
given me that although he has requested on several occasions 
that a search warrant or a warrant for my arrest on the date of 
this incident he exhibited to him none has been shown to him all 

t it is the opinion or t 


of which I rerily bolieve and as a 
myself and my attorney that none has been procured. 

WHEREFORE, your deponent prays for an Order excluding 
and suppressing an-,' and all evidence upon the trial of the aoovo 



* ‘ 





























■ -'V 




\ 


COUNTY COURT! WESTCHESTER COUNTY 


THE PEOPLE OP THE STATE OP NEW YORK 
- against - 

ORLANDO R0DRI0UB2 AND NORMA RODflIOUEZ, 

Defendanta. 


APPIDAVIT IN 
OPPOSITION 

IND. #39/69 
INDEX #39/69 


STATE OP NEW YORK ) 

) as.: 

COUNTY OP WESTCHESTER) 


JANET CUNARD, being duly awori\ deposes and 


aayat 


That aba la an Assistant Dlstrlot Attorney of 
Wastchaatar County and subalts this Affidavit In Opposi¬ 
tion to tha defendants• notion which seeks an order of thla 
Court suppressing certain evidence i This Affidavit is made 
on information and belief, the souroe of which la the file 
of this matter maintained by the District Attorney. 

By Indiotment #39/69, the defendants were oharged 
with the crime of CRIMINAL POSSESSION OP A DANOEROUS DRUO IN 
THE PIRST DEOREE. 

The search and aeizure in question was made as 
an incident to a lawful arrest. As there la an issue of fact 
as to whether or not there was probable cause to make an 
arrest, the People will consent to a hearing immediately prior 
to trial limited to the issue of whether or not the officers 
bad probable cause to rake the arrest in question. 

It is respectfully submitted that there has 
been no other issue raised and that the motion should be 
granted to the extent of a llmiteo hearing on the issue of 
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whether or oot the ofrle.r. n.d prot.W. e.o.e to .rr... 
thet the ootion ehoold he In .11 other re.p.ot. de- 

nied. 

WHEREFORE, your deponent preya the lnatan 

d. u.nfar aa above conaented. 
motion be denied except lnaofar aa 


/«/ .TAMET rU>’A,-lD_ 
Watant blatrict Attorne, 


Sworn to before me thia 

-’"'day of January, 1970 

Hiirw }■ fnra* _ . 

* QunUlicd to V.'.. -Lirt CiuatT 

j T rm •xpuos WOLib 30. 19 . ■— 


















COUNTY cooicr 


COUNTY or VfESTCHZSTER 


IHD. #39/69 


ORLANDO RODRIGUEZ and 
NORMA RODRIGUEZ, 


BURCHELL, J. 

Th« motion to suppress la granted on conaent of the 
District Attorney to the extent that a h«art ng win be held 
immediately prior to trial to determine the legality of the 
arrests of defendants. The hearing shall also encompass the 
scope of the search made pursuant to the arrests. (Chim&l v . 
California. 395 OS 752) 

The aforesaid constitutes the decision and order on 
the motion. 

The District Attorney is directed to serve a copy of 
this decision and Okder, with notice of entry, upon defendant's 
counsel. 


Dated: White Plains, H. Y 

January 26, 1970 


Ce^ree P. T>igchf»l l 
GEORGE D. CURCUELL 
Coont 7 Court Judge 


County Courthouse 
White Plains, S. Y, 


* ' CC? 'T.\ & 20CATO, 3SQ 
At-omoya tor Carandante 
SO- Elverdale Avenue 
-Yonkers, Hew York 
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At a Criminal Term of the County Court 
of Westchester County, held in the 
Courthouse, in the City of 'rtiite 
Plains, New York, on the 27th day 
of February, 1*)70. 

PRESENT* 

HON. GEORGE D. BURCRELL 
County Judge of Westchester County 


THE PEOPLE OP THE STATE OP NEW YORK 
- against - 

ORLANDO RO'TIGOE?. and NORMA RODRIGUE", 

Defendants, 


ORDER 

TO SHOW CAUSE 

Indictment No. 39/69 
Index No. 39 69 


Upon reading the annexed affidavit Of JANET CUHARD. 
Assistant District Attorney of Westchester County, duly sworn 
to the 27th day of February, 1970, and upon all the prior 
pleadings and proceedings heretofore had thereon, 

LET the defendants show cause at a Criminal Term of 
this Court, to be held on the 4th day of March , 1970, 

at the Courthouse located in the City of White Plains, New York, 
at 9*30 o'clock in the forenoon of that day or as soon thereafter 
as counsel may be heard, why an order should not be made and 
entered granting permission to reargue an order of this Court 
dated January 26, 1970, and upon reargument limiting the hearing 
ordered to whether or not there was probable cause for an arrest 
of the defendants. 

Sufficient causa appearing, let the service of this order 

and the affidavit -nnexed thereto uton the attorney for the 
on or before Feb. 27, 1970 by mail 

defsndsntr/be deemed sufficient. 


/*/ George D. Burchell 
County Judge of Westchester County 











COUNTY COURT t TrTCHE'TER COUNTY 

THE PEOPLE OP THE PTATB OP HE* YORK 
_ against - 

ORLANDO RODRIGUE?, and NORMA RODRIGUEZ. 

Defendants. 


STATE OP NEW YORK ) 

) ss. I 

COUNTY OP WESTCHESTER ) 

JANET CUHARJ, being duly sworn, deposes and says: 

That she is an Assistant District Attorney of 
Westchester County and submits this affidavit in support of 
tho People's application for an order granting permission to 
reargue an order of this Court dated January 26, 1970 which, 
upon the consent of the District Attorney, granted a hearing 
inraediately prior to trial to determine the legality of the 
arrests of tho defendants.encompassing the scope of the search 
made pursuant to the arrests on the authority of Chlmel v. 
California . 395 U.8. 752 and upon reargument limiting the 
scope of the hearing to whether or not there was probable cause 
for arrest of the defendants. This affidavit is made on infomation 
and belief, the source of which is the file or this matter 
maintained by the District Attorney. 

By notice of motion dated December 29, 1969, -he 
defendants moved this Court for an order suppressing any 
evidence seized from the defendants. In an affidavit dated 
January 13, 1970, the District Attorney consented to a hearing 


AFFIDAVIT 

Indictment HO. 39/69 
Index Ho. 39/69 






C fcha seizure described In the defondant* 

“* W th * tneofar a* whether or not there we. probable 

°° Vlr ^ "I. “ «re*t ptl ° E t0 ' e “ rCh Cnd 8ai=Ur * ^ 

^ . Q70 thi 

atlon. By order of the Court dated January 26. 

to .00,......—- -—- - -r 

Attornoy to th. «t»t thot . h.»rln, -U ». hold ‘— 1 *“ * 
prior to trial to det.rmino tho l^UV, <■' th. ° £ 

j.f.ndant.. Th. ..dot furth.r O.U- »* »“' 1 " 9 “ 

.ncomparo th. ..OP. .. th. ...toh pursuant to th. -nthorlty 
- -- .. cufddt . It U f—tt»U, od-t»d «h.t 

«. »vln, popot* rnl.. - i— - - - — t - ““ rCh 
... thor.for. th.ro .hoold h. no h.«lng ond.r th. ..thorit, 

-2 v California - » h.aring on . -tlon to ~PPr.» 

should only b. granted a. to U~~ »« '■« “ ^ “ ““ 

moving paper*. 

Assuming argu.ndO that th. moving pap-f 
. Chls-l 1..U., th.ro vould .till ho no =.a~» to d.torln. 

.bat 1.000 on th. honring. Th. ...roh in «-<- —* “ 

January 14. 1940 and chins! — *«“- “ “* ^ “ 

th. ...roh lnguestlon occurr- »■» to rhlMi «»d chi™! 1. 

to b. given only pr..p~tiv. appUoatlon. that ««“ “* 

b. proporly lnoludnd In thi. on... ( jL- f- T, 

. e iqf>Q q tf o.S. v » Scnnfltti 

_ 2Cin, N.V-L.Jo Dccanbar 1, 1969, 5 - 

2 Cir.. 415 ?2121!’ “‘-"'t v. ’.(ran.. 23 21 1931 ' 

Th. hoarlng 4U«~d by th. court, upon th. oon..nt 
o ( th. Clstnct Attornoy and uurruant to th. r.nu~t of th. 

uor.ndanto mould bo Uratod » tho !-«« of or not 










. _» fc e datendnnta and 
B# for the «ra«t of * *• a 

* was probable «' u t to that arraat. 

. le.S.1 “ 4 “ l “ r * 


been no eppUcetlo. 

r ~ - - ” u * f 

Court or an Y c 
taTuaatad herein. 

. „. VB tha In*tent 
WHERZrORB. your deponent P 

in all raapecta granted. 


application be in 


/*/ Janet Cuntrd 


Aaaistant Di.trict Attorney 


Sworn to before me thia 

day of February. 19™* 


1 AU.Y K- «rVRM» 


ro a ** 1 
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THE PEOPLE CP TIE STATE OF HEU TORE 

-against- ZSD. #39/69 

ORLANDO RODRIGUEZ and 
KORMA RCCRICUiZ, 

Defendants. 

BU3CUCLL, J. 

Motion by tha People for reargtnent la grantod. Xt 
appears that tills Court la its original holding dated January 26, 
1970, required the hanring to encompass tha scope of the search 
under the authority of Chime l v. California (395 US 752). The 
search of defendant's premises occurred on January 14, 1969. 

Chljcol . which was decided on June 23, 1969, la prospective only 
and nay not be glvon retroactive effoct. (see Poonlo v. Lewis 
33 AD 2d 193) 

Accordingly, up a raarguaeat, the Court amends its origin¬ 
al decision and Units tho hearing to be lie id herein to the question 
of whether or not there was probable causa for an arrost of defand- 
onta. 

The aforesaid constitutes the decision and order on the 

notion. 


1 



Tha District Attorney 1s directed to terra « copy of this 

decision sad ertier with notice of entry, upon defendant's counsel. 

Sated: Whits Plains, 3. T. 

March 9, 1970 


A-/ 

^ tJ ■ k *» 1 . 

County Court Judge 


"d. C\2T. A. VCT-CAU 

Slscriet Atcornav of Uestciiestar County 

J-uuiy ‘.out'choua* 
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CC'Jl.Tf COLT.T : CCTim OF W22TCKZSTER 
T?.2 FEOFLS CF TED STATS C7 KSSJ Y03K 

» 

-against- 

02LA3D0 RODRIGUEZ and E02MA RGDRIGUEZ, 

Defendants. 


Indictment (539/69 


/v- f 


r ? 


BEISH2IM, J. 

The undersigned held a suppression hearing in connection 
with the notion of the defendants herein pursuant to order of 
Eon. George D. Durchall, one of the Judges of this Court, dated 
March 9, 1970. Judgo Burchell directed the hearing for the limi¬ 
ted purpose "of whether or not there was probable causa for on 
arrest of defendants". 

The sole witness at tho hearing was Lawrence II. Martin, 
Jr., who was an Assistant District Attorney for Westchester County 
*c tho time that the defendants were arrested on January 16, 1969, 
and who was the Assistant District Attorney then in charge of tho 
investigation of the acr rit .os of a certain alleged drug ring of 
which at least the defendant, Orlando fcc sues, was allegedly a 
part. 

Mr. Martin testified that cn tho evening cf January 13, 
1959, he V 33 present at or outside of on apartment house known as 
250 llorth Drpaduay, Yonkers, Kaw York, and directed certain police 
officers accompanying him to make Inquiry of the superintendent cf 
the apartment house as to what tho superintendent knew about a man 
named Gona..lea. Tea superintendent reported to Martin and tho po¬ 
lice officers that he knew that Gcnsalea was associated with tho 
defendant, Orlando Rodrigues, and that he had seen Rodrigues travel 
between*Rodrigues’ epartmant and Canaalas' apartment by means *f a 
“■.- ascape leading to one or other of tho apartments. 
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° WLy copy available 


Martin testified that in the early coming of January 
14th he and the police officers had entered Gonzalez' apartment 
pursuant to a search warrant and, while they were in that apart¬ 
ment, received a message over a walkie-talkie radio which they 
had with then from other investigating officers that Gonzalez was 
entering the building. Martin testified that he had previously 
learned through wiretap evidence that Gonzalez and two companions 
hed picked up a package of narcotics earlier in the evening but 
that the massage ho received had listed only the nano of Gonzaloz 
end not the names of the other two men. Martin testified further 
that Gonzalez and another can entered Consoles* apartment and were 
placed under arrest. However, no package of narcotics was found 
on cither of them. 

Martin averred further that a subsequent radio report 
over the walkie-talkie, received from another investigating offi¬ 
cer, informed him that tha third can who had been with Gonzalez 
had been followed to kodriguez' apartcont on the second floor of 
the apartment house end had been observed to have been carrying a 
package. 

Martin stated further that he met an investigating of¬ 
ficer named Garcia at another apartment at 250 Morth Broadway 
(i.e., an apartment other thin tha apartm nt of kodriguez or tha 
apartment of Gonzalez) searching a whole group of defendants who 
had been arrested in connection with the investigation of thi 3 
particular drug ring. Garcia told Martin that he, Garcia, had 
intercepted telephone conversations between members of tha al¬ 
leged drug ring in which it had been revealed that Rodriguez and 
Gonzalez ware couriers for other definitely named members of the 
ring and that in fact Rodriguez cad Gonzalez had been arrested a 
few days earlier in the State of Hew Jersey on narcotica charges. 
Cpon receiving all of this information, Martin stated that he 


* * 








directed representatives of the Westchester County Sheriff's 
Office to place Pyodrigues under arrest and that Pjodrigucz was 
air ?oted in his apartment, at which time no one else was present 
encept the defendant, Korea Rodrigues, the wife of the defondant, 
Orlando Fjedrlguez, and that as cn incident to arrest the contra¬ 
band which defendants seek to suppress ua3 seized in Rodriguez' 
apartment. After the contraband narcotics were seized, thr de¬ 
fendant, Korea Rodriguez, was placed under arrect, which arrest 
Led not previously been directed by Kartin but was cade by the 
Sheriff's Office only after tha narcotics wero found to be In 
the apartrent leased by defendants, Orlando Rodriguez end Korea 
Rodriguez. Tha earlier arrest of Orlando Rodriguez was upon the 
original charge of conspiracy to soli « narcotic drug. 

On tho basis of the foregoing testimony, the Court 
finds that there was probable cause for the initial orrrest. of 
the defendant, Orlando Rodriguez, and, upon the seizure cf the 
narcotics in the apartment of tha def en da n ts, Orlando Rodrigues 
and Ecrma Rodrigues, when they wero both present, there was. 
.probable cause for the subsequent arrest of Korea Rodriguez. 

, Defendants cite tho case of Chiral v. California, 395 



03 752, in support of their contention that the narcotics -seised 

i 

in this case should be suppressed. Tha Chiral case, supra, 1s 
inapplicable to the case at bar since tho search Jiarain was cade 
prior to June 23, 1969. Cnitnd States v. P.avich . at si, U. S. 
Court of Appeals for the Second Circuit, dcaided February 6, 1970. 

The aforesaid constitutes tho decifion and order on tho 


motion. 


The District Attorney is directed to carve a copy of 
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thie decision end order, with notice of entry, upon defendants' 


counsel. 


Dated: White Plains, N.Y. 

April 15, 1970 


p?nr' , .'i Ti infcfilifl. dr « 
"G2CHG3 BSISUEIil, J?.. 
County Court Judge 


H03. CAUL A. VEHG.MU _ 
District Attorney of Westchester County 
Courthouse 

White Plains, N.Y. 10301 


veicest w. iakia, esq. 

Attorney for Defendants 
50 Siverdale Avenue 
Yonkers, N.Y.•10701 
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STATES DISTRICT COURT,; . * \ * »/ .. -• y 

RN DISTRICT OF NEW YORK •" 

** ‘1 \.sTV 


UNITED STATES DISTRICT COURT..; , < •. 

SOUTHERN DISTRICT OF NEW YORK i 

. ./* • >'•>/*■« 

------7 - r. . * 


UNITED STATES ex rel. ORLANDO 
RODRIGUEZ, 


>' •*£* V*. - lv H^- 

r * - - ’ „• ■• . ''i: : .V' V 'T#.V*v 


petitioner 


HAROLD BUTLER, Superintendent, 
Wallkill Correctional Facility, 
Wallkill, New York, 


Respondent. 


APPEARANCES: 


-•'•• • .V. * 

, . . \ 

3 CIV. 1207 '4 'vi 

• .VvZ i 
•' r/ 

,r«v? 


JESSE BERMAN 
351 Broadway 
New York, New York 10013 

Attorney for Petitioner 


LOUIS J. LEFKOWITZ 
Attorney General 
State of New York 
Two World Trade Center 
New York, New York 10047 

Attorney for Respondent" 


* . - ♦ -f * 

- •• . 7^ V. 

Vw >y * 

* r* ^ iV 

t ‘ V h 


\ . : . : * V. .V 


CONSTANCE BAKER MOTLEY, D. J. 


* 

§NtY 60 PY AVAILABLE 
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petitioner, Orlando Rodriguez, a prisoner in 

t 

j 

Wallkill Correctional Facility, seeks a writ of habeas 
corpus to review a judgment of conviction rendered in 
County Court, Westchester County (Hon. George Beisheim, 

i 

Jr.). He was convicted after trial by a jury of possession 
of a dangerous drug (cocaine) in the first degree. (N. Y. 
(Penal Law § 220.20 (McKinney, 1967), and was sentenced on 


* » * 


V* 

♦ * .x 


July 20, 1970 to an indeterminate term of imprisonment not 
;$ _* i 

to exceed five years. The judgment was unanimously affirmed ^ 

• »• 

• , ... * 

by the Appellate Division, Second Department, 40 A.D.2d 763 ‘ v "£ 

(J/^72), and leave to appeal to the New York Court of Appeals v ,' -- 

r « 

Las denied on November 2, 197 2. '• • .. 


The court finds that Rodriguez' judgment of wn- 

^ • 

• * * 

viction was a product of an unannounced entry into his apart¬ 
ment by police officers in violation of the Fourth Amendment, 
made applicable to the states by the Fourteenth Amendment. 

The petition is therefore granted. 

petitioner seeks relief on the following grounds: 

1) that a confession admitted into evidence on his trial was 
obtained in violation of Miranda v. Arizona , 384 U. S. 436 



t’ 
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* * ' <.• . j + + . • ' . ?\ * . 

. v ' ■*. .*•• «. ' * - I 

(1966); 2) that statements made by a police officer were ad- 

; *•» 

mitted as evidence against him in violation of his Sixth . ^ 

- • 

Amendment right of confrontation; 3) that the trial court im- 
properly charged the jury on the elements of his offense;,, . .< 

4) that his indictment was not supported by adequate evidence; 

5) that his arrest was without probable cause; 6) that the : . • 

search of his apartment was unconstitutional since the police ^ 

■ -v. : 


officers lacked a warrant; and 7) that the failure of the 

*■•«* *■ 


police to announce themselves before entering his apartment 

'* -jl 


; - «i 
r *, V V 


rendered the subsequent arrest and search illegal. 


FINDINGS OF FACT 


•’ »'* J -; '* 

. . • 

$ 


4 

Prior to January 13, 1969 an investigation was con- 4 
ducted into a narcotics conspiracy alleged to be centered in _..v 
the City of Yonkers, New York. On the evening of January 13, 

i 

1969 Assistant District Attorney Lawrence Martin of the West- ; 
Chester County District Attorney's Office, accompanied by investi 
gators from the Westchester County Sheriff's Office and police 
officers from the Yonkers and New York City Police Departments, 
proceeded to the area of 250 North Broadway, Yonkers^ to execute 

- 3 - 
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search warrants for certain apartments, automobiles and ( 

! . v 

persons (petitioner Rodriguez was not among them).j One 
of the search warrants directed a search of the apartment 


and person of Daniel Gonzalez. Martin directed certain 

! 

officers to talk to the superintendent of the building 


(where petitioner also maintained an apartment).about 


Gonzalez. The superintendent told the officers that he had 


seen Gonzalez and Rodriguez together on many occasions and- 




that he had seen Rodriguez travel between his apartment and 
the Gonzalez apartment by means of the fire escape. That 

* \ 

same evening, over a wiretap of Gonzalez’ phone, the offi¬ 
cers heard conversations indicating that Gonzalez and others 
had gone to pick up a shipment of narcotics. During the 

early morning hours of January 14, investigators from the 

# • ? 
Sheriff’s Office maintained a surveillance of the building ' 

where Gonzalez and Rodriguez lived. . 

While conducting this surveillance, the officers 

saw three men, Gonzalez, Rodriguez and another, enter the 

building. Rodriguez was seen carrying a paper bag. As the 

three men entered the building, an investigator from the 

Sheriff’s Office joined them in the elevator. Rodriguez got 
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•• • . 1.1 
, • • * ^ . i • 


off at the second floor, followed by the investigator. The 
investigator then observed Rodriguez enter his apartment. 

The ither two suspects continued on to the third floor 

• # * ‘ . 

Gonzalez apartment, where Martin was waiting. They were , 

immediately arrested and searched, but no contraband was 

found. Martin then directed the police to go to petitioner's . 

. •• ti ■; 

• • . * , • • • • 

apartment and to arrest him. ■ '*' y 

i .• 

The officers entered petitioner's apartment, with- 
out first knocking or announcing their authority,by means ** 
of a pass key obtained from the superintendent. Upon enter-v * 

* : i 

ing the apartment, the officers saw petitioner and his wife- 

' * - t 

vhcm they immediately arrested. Incident to the arrest3, . > \l 
the officers conducted a search of the apartment, finding _ r 

*N, ‘ ' v>: 

*10.5 ounces of cocaine, a weighing scale, and a rolled-up 

* _■ , •-*: 

* ’ • • 

dollar bill with traces of white powder on it. All of these 
items were admitted against petitioner on trial. 

After the warrantless arrests and discovery of 
narcotics, petitioner and his wife were ^brought to the 
Yonkers Police headquarters where petitioner, fluent only 

in Spanish, spoke with Martin through Investigator Frank 

» * . 

; * 

Garcia serving as interpreter. Martin, in both English and 








_#> 








in Spanish through Garcia, advised petitioner of his right 

! 

to remain silent and his right'to an attorney. Rodriguez 

then told Martin that the narcotics were cocaine; that 

( 

they were his and Gonzalez 1 , and that he was "cutting’’ 

; ' 

it for Gonzalez. Garcia died before trial. Over petition¬ 
er's objection, these statements were admitted against 
him on trial. 


Exhaustion 




1 %• v> 
v J.. 




At the outset, the court notes that whenever a 

./ * 

* 

federal court is asked to review a state court judgment 

of conviction, the federal-state relationship is subject 

\ * * * 

to considerable stress. Accordingly, the habeas corpus 

. V 

statute, 29 U.S.C. § 2254(b), commands a federal district 

0 

• 

court to stay its hand where adequate and available state 
remedies remain unexhausted. A sense of comity and due 
regard for state jurisdiction demand that the state prisoner 
who attacks the validity of the judgment of conviction pur¬ 
suant to which he is incarcerated must first give the state 
courts an opportunity to correct any federal violations. 

Fav v. Noia, 372 U. S. 391, 418 (1963). Once petitioner’s 




# ft 


• ; • -v * I-: 

». 4 ' 

• i 

3 ' 1 *. **.;• •"»••• > V > 1 

•r ■>« -i. »'/ v. \ 

' •• '■ _ 

claims have been presented to the state courts, however, 

_ * •* 

it is not necessary to present them again by an alternate- 
mean. Under Brown v. Allen , 344 U. S. 443, 447 (1953), 
the landmark case enunciating a broadened federal review _ 

of state convictions, the exhaustion of state remedies \ 

requirement is satisfied when "the same evidence and issues. 4 ; , 

• * * • *• J M • >£( 

already decided by direct review- in the state courts are ».'V A 

• y i: < , i- 

presented in the federal habeas corpus petition. ,/ ^ 

The court finds from the record that petitioner • j 
• • i S 

has met the.exhaustion requirement in that in the state P ro J.^ 

ceedings, each issue now before the court was properly raised:_ 

and considered. Respondent's claim that petitioner did not ^ 

sufficiently raise the issue of the unannounced police en- \ 

f. . «j 

•trance is without merit. As articulated in Picard vY . Conn og . ,^ 
404 U. S. 270, 276 (1971), the test is whether the state ^ 
court had "a fair opportunity" to consider the^alleged con- s 
stitutional defect. As petitioner points out, this very 
issue was raised before the Appellate Division in both pe- 

if _ 

titioner's aM respondent's briefs, giving the state ade- 

♦m 

quate opportunity to review petitioner's claim. 
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Sufficiency of Miranda Warnings . 


* *•' • ■: • V *« . 

M • ► ' «, 

*• #, »l . • V 


Turning to the merits of petitioner's claims, 
the court finds that Rodriguez' confession was not ob- 

i . 

tained in violation of Miranda v. Arizona, supra, Peti- ‘ 
tioner was given a full and effective warning of his 
rights before he made any incriminating statements to 

• •• 

• *«f r- 

Garcia and Martin. Indeed, the procedure utilized made ~- 

it clear that petitioner understood his rights to counsel 

•/ < 

.r . f , 

and to remain silent, as well as the fact that any state-' 
ments he did make could be used against him on trial. 

• ■ : ’A A 

These warnings were given In both English and in Spanish. 

■*. . ... . . 

Martin directed Rodriguez to read warnings printed 
on the walls of the Yonkers Police Headquarters. Having A 

read them, Rodriguez explained that he understood. ln\ 

> • . •• ♦ . 

addition, Rodriguez was given an oral warning in English V 

•. * 

by Martin and an oral warning in Spanish, responding to 
both that he understood. The requirement of Miranda, that 
an accused have "a full opportunity to exercise the privi- 
lege against self-incrimination [by being) adequately and 
effectively apprised of his rights", 384 U. S. at 467, was 
thus fully met. The court notes at this juncture that the 
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.V\ 







mere 


,I * v*' • I •• . 

■ y ;, *•,* - * . - .• * t »• / 

• ■ ■f.'i.'r. ■ “■**-. „ % L l"' 

... . ; - ' 

-••• * • r .;*.,. w a. ' r ? 

I ! i.ra { n/tQ C| - ’ ulSSlDEt.6 . 


mere giving of the Miranda warnings does npt dissipate A 
the effect of an arrest which, as here, is otherwise 


illegal. Brown v. Illinois , _U. S. 

» 

1975), 43 U.S.L.W. 4937 (June 26, 1975). 


Right of Confrontation 


(June 26, 


■.» • •J". 




•'Sr'ijiori 


. 1 - ' - v.-j 

Petitioner urges that statements made by Invest!- * 4 

• • v •'•"S'.;*4 

gator Garcia of the Westchester County Sheriff's Office,; ^ % 

•••' . •„ # 

as testified to by Martin, be excluded on Sixth Amendment* 
grounds, because Garcia died prior to trial and was not, 
therefore, available for cross-examination. Indeed, an 
examination of the transcript of the Huntley hearing doesv 
not disclose any statements by Garcia which were^admitted ' ~ 

for the truth of the matters asserted. Therefore,, the ^ 

court cannot find that cross-examination of Garcia would 

* ‘ 7 ; ■ • 

. . .0 x ». 

have been necessary to protect petitioner's rights. >. .?* 

petitioner also objects to the recounting of cer—^ , 

■ • -? 

. ' ♦ 

tain statements of Garcia during the course of Martin's ,/ 

testimony on the trial. In accordance-with New York prac¬ 
tice, the question of the voluntariness of petitioner's 
; confession was left to the jury, even though the court had 

i ' : 

.* • 

already determined that the confession was voluntary. 
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People v. Huntley . 15 N.Y.2d 72, 204 N.E.2d 179 (1965). ' 

j. ; * 

Martin testified that investigator. Garcia had 

' • v . 

* • . * . 

informed him during the course of questioning, that 

i • / . 

petitioner had told him (Garcia) that he had not been ■ \ > i 

J - v *. .**- -if.r 
! ■ . i - ■* St 

threatened by police officers. This hearsay statement 

I V',j£/ • 

was received for the truth of the matter asserted, that 

I 

is, that Rodriguez had stated that he had not been coerced. 

It is arguable that petitioner's constitutional \ 

•7 v* 

rights were not affected by the admission of the hearsay ?■ 

. v. » . *#**•_ 

• - » ™ 

evidence since New York is not required by the Federal ’*$;■? 

Constitution to provide for a jury determination as to . V- 

.If 

voluntariness once the court has found the confession to 

be voluntary. Jack son v. Denno . 378 U. S. 368 (1964). " . ' 

'■* - v jf 

The court assumes that once a state decides that *<Av 

^ .. . * • . (?. 

an issue should be decided by a jury, it must conduct its V;’ 
proceedings in accordance with pertinent constitutional 


requirements, including those of the confrontation clause. 

Nevertheless, any error in receiving the hearsay 
evidence was harmless. Thera was testimony on the trial 
that petitioner was warned of his rights under Miranda and 
that he waived those rights. Therefore, the court con- 

i • 

eludes* that, even without the hearsay evidence, the jury 







would have found that the confession was voluntary.* . , 


rnnrt’s Instructions to the Jury ’ 


f • . 

petitioner claims that the trial judge errone- 

■ * # 


t 


ously charged the jury on the issue of constructive !*>•-' 


session on the ground that the instruction was -somewhat'.- 
confusing and obscure" (Trial Tr. at 274). because it .; -V' 

inadequately explained the elements of constructive pos- * 

• •' a'*"- 

session. The court finds, however, that any error, if 

. 

there were any. is harmless. Habeas corpus does not lie \ 

to set aside a conviction, on the basis of improper jury " 

instructions unless the impropriety is a clear denial of % 

I 

due process so as to render the trial fundamentally unfaif 
Higgins v. Wainwright , 424 F.2d 177 (5th Cir. 19TOh 
Schiers v. California . 333 F.2d 173 (9th Cir. 1964). 
Finding no such impropriety in the jury instruction, the 
alleged error would not be of a constitutional magnitude 


sufficient to grant habeas corpus relief. 








• • 


Sufficiency of Evidence to 
Sustain Indictmt .t 


j Petitioner argues that because a laboratory 

technician told the grand jury that the package seized 
from petitioner's apartment contained heroin (see Trial 
Tr., June 24, 1970, pp. 109-10) the indictment, which 
charged him with possession of cocaine, violated his 

■ v 

. . •. 

Fifth Amendment right to prosecution by grand jury in that A 

A>. - E 

• "* * v 

there was insufficient evidence to sustain this indictment. .. 

• ». * 

• * t 

The court finds, however, that the indictment at issue is 

* j - .v. 

legally sufficient. It is settled law that "[a]n indict- 

* • > * ' 'i' 

- ' * - 
ment returned by a legally constituted and unbiased grand 

. -V 

• • ** - 

jury, like an information drawn by the prosecutor; if 

y ?;> v 

valid on its face, is enough to call for trial on th^ merits;" 
Costello v. United States , 350 U. S. 361, 363 (1956); see 
also United States v. Ricciardi . 357 F.2d 91, 98 (2d Cir.), 
cert . denied . 384 U. S. 942 (1966). . ' 

The claim is accordingly rejected. ; ' 


Probable Cause 


Probable cause to make an arrest exists "if the 
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. , ; .»** - t’ * 

•* •. ,* t* . . ' * 1 • t * •» * . 

’ • ... > *. y. . . > . ' • - • ' . .. - 

’ * ... Si*,.-- ' *■*’:•■*,»-.■* . 

- v %cv ‘ : \ 
*.*. .«•- - x -'**■ 


c 


facts and circumstances known to the officer warrant a 
prudent man in believing that the offense has been com- • 
mitted." Henry v. United States . 361 U. S. 98, 102 (1959). 


The scate trial court could reasonably conclude 

* •. * *•»•*?C: s!'.'. 


that there was probable cause for the arrest based on the f 

' * v ; .-'.^6 

following facts developed at the pre-trial suppression . 

hearing: Z • ■ * 

. •• *' * 

1) Lawrence Martin of the Westchester County. - if 
District Attorney’s Office, who directed ' 


1 

; • ‘ r 
V 


• . \ . » V- »• . -» 

Rodriguez' arrest on January 14, 1969, testi- . • ;.} 


. • ' .. .r* 

fied that officers had been told by the super- ,v- * 

intendent of Rodriguez* apartment house that ’ >. ,v» 

• : - a*'*4 

Rodriguez had been seen with Gonzalez; - t 

• . -»( 

• • \ - *'«* % 
\ .: i , « 

2) it had been learned over wiretaps thatX*, V 1 ' J 

-v. 

*,s} 

Gonzalez and seve -il others had gone to pick up v ,, 

* , r 

a shipment of narcotics that day; r . • ' 

> • \ ' > 

3) police officers entered Gonzalez' apartment 
on the morning of January 14,-'1969; 


4 ) while the officers were inside Gonzalez’ 
apartment, Gonzalez and another man entered the 
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p • . 

* t * « 


* ': \ 


apartment. Neither was found to have 
narcotics in his possession; 


5) Martin received a report from another 
officer that the officer had followed a third 
man to an apartment which was in the name 
of Orlando Rodriguez and this man was seen 
carrying a package; 


6) Martin testified that he had been told 
by Investigator Garcia that Rodriguez and 
Gonzalez had been arrested only a few days 
earlier in New Jersey while transporting 


narcotics. 


./-V j 


'jt 

• .£ 

* >-• ^ 

* •'’* . .. .■ <x 

• • a 


* • l ■ •/* 

From all of the above, the arresting officer^ , 

• v* 1 y 

could reasonably conclude that Rodriguez and the others "»...» 
had picked up a shipment of narcotics; that, since Gonzalez 

. 

and the other man did not have the narcotics on their per- 

♦ 

sons, the third man seen entering Rodriguez' apartment, 
Rodriguez, was carrying a package of narcotics. 
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**»■.'« * , '■ . 

• / • .i ; 

s . .• • 


Warrantless Search 


*. ; * • 9 


v -.-'W*: • v- 
, , Y r : *•:- v ' 

• : * * * \. » 






Petitioner claims that certain tangible evidence 


' V- < 
•T. -f 

4 

*.**.+.% 


, A 


she ;ld not have been received on the trial since it was . 

• *% * ‘ '• * t i 

. *• :*• ' 

seized during the course of a warrantless search. The . : 

• • . , * m * • . • 

arresting officers seized 10.5 ounces of cocaine contained 

in a glassine envelope found in Rodriguez’ bathroom cabi- : 

i '-’i*' 

net. The officers also seized a rolled up dollar bil* . ;‘, - * 
found secreted in a living room chair. The bill contained. 
particles of white powder later determined to be cocaine. ■ ^ 

Finally the officers seized a small weighing scale. . *'ii 

’* 

A warrantless search is justified if it is 

incident to a lawful arrest. United States v^_ Rabinowit z, 1 

* * '^1 

339 U S. 56, 60 (1950); Weeks v. United States, , 232 U. S. -j. 

\ . :* v.r 

^ i, 

383, 392 (1914). Since the search occurred on January 14, ^ 

. * . . • •» 

1969. prior to June 29, 1969, the date on which Chime1 v._ • . 

California . 395 U. S. 752 (1969), was decided, pre- Chim el 
standards govern this case. Willia m s v. United States ,. 

». • 

401 U. S. 646 (1971). ^ 

Because a search of the apartment incident to the 

arrest must be judged by pre- Chimel standards, the court 

* 

finds that a search warrant was not required. See Ker _ 
v, California . 374 U. S. 23.* 42 (1963) (plurality opinion). 


- 15 - 


59* 


! 










Entry Bv Police Officers of_ 
Petitioner's Apartment Without 
Prior Announcement. 


As previously described, the arresting officers 
ja: ned entry to the Rodriguez apartment by use of a pass- ^ 

I* .v-'i-f 

cey obtained from the superintendent of the apartment . /V.'. 
house. In entering the apartment, the officers did not 4 v ^ ; : 
knock prior to using the key, nor did they announce their ^ • 


•• *V* : 

identity or purpose in seeking entrance. Rather, the ; ..'-V.' 


afficers simply acquired the passkey and proceeded iramedi-, ;' 

• - - *. 


ately to petitioner's apartment, unlocked the door, and 
entered, catching Rodriguez and his wife completely by • . 
surpise. Indeed, petitioner and his wife were only par- £ | 

* ^ **V 

tially clothed* when the officers came in. \ ! 

\ - -■ ■■ 

The Supreme Court has held that the Fourt^i^ . ! 
Amendment incorporates the common law rule of announcement j 
as an essential element of a legal entry. Ker v. Californi a^ 


374 U. S. 23, 37, 47 (1963). 

A proper and sufficient announcement should ob¬ 
viously include a statement by police that they were law 
enforcement officers and that they were entering to make 
an arrest op to execute a search warrant. The exact ex- 
tent of the announcement need not be decided here, however. 






i 


/ » • .1 -r 4 * 


. * • . 

j . 4 » *•' 




• <M f. 

'»*•'1 • ir ‘i 

•„ * * f '* 


• y v 


since, in this case, there was no announcement at all.', '• 

I The requirement of a prior announcement serves .. 

I 

important purposes. The fundamental teaching of the 
Fourth Amendment is that intrusions upon persons' legiti- 

* 

mate, reasonable expectations of privacy should be limited v 
to cases in which the intrusions are justified by important ,, 
needs and only to the extent necessary to achieve those 
purposes. See, e.g. , rhimel v. California, supra; Terry; 


v 

* * 


.V - 


«•» 
* A 

» t 

■ T * 


* > 


v. Ohio. 392 U. S. 1 (1968). * /.i*7** 

1 * -v 

An unannounced entry of an individual's dwelling .•* 

? -.v 

place by police officers is a significantly broader in¬ 
trusion upon the occupant’s expectation of privacy than 
ar. entry preceded by an announcement. A prior-announcement; 

. v-1 

affords the individual an opportunity to dress and to .. .£ V«4‘ 

N* Sjt 

cease acts which, although not criminal, might be embar- •- ; ; 
rasing to the individual if observed by others. Moreoever. 
"(t]he areas in which a person can feel free .from un¬ 
expected intrusion are few indeed. Thus, police announce¬ 
ment of their presence, identity and purpose in execution 
of a search or arrest provides a basis for belief that one 

need not fear an unexpected incursion; this psychological 
• • 

security is arguably as important as a few minutes notice 
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to an inhabitant during which he can dress or unlock the;’- 

I • 

door." Note, Announcement in Police Entries . 80 Yale L.J. 

139, 153 (1970). 

Finally, prior announcements will minimize the 

. I . '' v-.r .'•< •••' ?» 

• • I * • 

anxiety to the occupant resulting from a sudden.entry and /?. 

i ■ 

the danger of violence both to the occupant and the police. 

I * . ‘ yi’ 

• .\ % *v 

The right of privacy secured by the Fourth Amendment pro- '* » 

tects the public's interest in preventing the violence 
which can result when individuals are disturbed without 
explanation in their homes. 

The court regards the rule of announcement to be # 

. nir 

% 

as essential to protection of the individual against un- \‘. r ' ; 


t 

’ at 




reasonable searches and seizures as the requirement- that -1. 

searches be made pursuant to warrants, a requirement which,'. 1 

N ' s < . ‘ ' i 

is dispensed with only is exceptional situations. Since 

. 

the Fourth Amendment prohibits both searches and seizures 
which are notNjustified by probable cause and searches and 
seizures which are unnecessarily intrusive, the rule of 
announcement, like the search warrant requirement, should 
be dispensed with only in exceptional situations. Only in 
cases where the public interest is sufficiently compelling 
to outweigh the individual's privacy interest can exceptions 


to the announcement rule be justified. 







f 


, v • ^J 

* ’■'? \\ V. ••• ' r >\ 

• * •* "i.- 

In Ker v. California , supra , four members of 

I > • v ,' : 

the Supreme Court held that an entry without prior 

• •. - •» 

announcement was justified in view of the police officers' 
i • r.. . 

belief that Ker was in possession of narcotics, "which 

could be quickly and easily destroyed" and by Ker's 

’ / -*V’*- * t r t. 

• '• * . • 

furtive conduct, which was a ground for belief that he > • ” v 


’ v • <v* 

• toJ’i 1 


might well have been expecting the police. 374 U. S. at, t 

. .. « *. */ 


•: " v 

- *,**-*v t.' 


In the present case, the state claims that there • 
were exigent circumstances present sufficient for a de- * 

* * • 4 . 


- 

parture from the announcement requirement. The state argues , 

*’* - i. . ' f* 

that police paddy wagons which were enroute to the apart- 
ment house night have arrived at any moment, alerting 
petitioner to the police presence. The court cannot agree.?.£ 

' 'N. 

An announcement would have only taken a few moments, and 

s'K: 

the paddy wagons could have been delayed briefly by radio-. *,% 
communication. 

• >k 

T 

The other exigent circumstances which the state 
claims justified an unannounced entry are: 


1) that petitioner was a known .carrier of 


narcotics; - ! 
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t ■ -• 

. » • 

* !• 


. ' • »•.* >.\ .. • *:•. -• 
* • * # ^ •. ■ I • ^ •* 

• , x ■ . • y «*;. * 

2) that police officers heard wiretap 

/ • . ■ ■: 
conversations that Gonzalez and others had gone that ' 

• . "I ' 

same evening to pick up a narcotics shipment? \ ’ \ 

i ■ : 

r 

3) that petitioner was seen returning to the 

. . **\*fi?i* 

building carrying a package and accompanied by Gonzalez 


and another man; 


■‘Try: 

. •*- . v>.; ... 


4) that petitioner was seen entering his own * 


c>** 

/ .. * 


A * * 


apartment carrying the package? and ' \XaY3 

5) that Gonzalez and his companion did not pos-!,^ . j 
• * • '*! y 

sess any narcotics when they were searched by police offi- ^ 

cers who entered their apartment. That these are circum- ? 

• • ■ 

stances which justify departure from the announcement re— 

•' r* V 

quirement the court cannot agree. Rather, these conditions"* 

• * A • • - 

. , * 

are all relevant only to probable cause for the arrest, .V • 

• * . 

—■ ‘ • ... i- 

not to whether a "no knock" entry was proper. V 

Thus, the only possible exceptional circumstance 
in this case was that narcotics were involved, raising the 
question of whether the mere fact that^narcotics or other 
destructible evidence are involved presents an exceptional 
situation which justifies a departure from the announcement 
requirement. The court concludes that more must be shown 
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•* ' / * , i "* ’ : v gj. . ■ • • ^ 

m , . t ; * *r f %-* % x 1 


*> ' \ 


than the fact that destructible evidence may be involved 

s • 

•in order to warrant an exception to the rule requiring 
announcement before entry. United States v. Likas , 448 
P.2 q 607 (7th Cir. 1971); see . United States v. Wiley , >; ,. iV 
462 F.2d 1178 (D. C. Cir. 1972). 

- • . ■*. i- ■ • 

, « •" '?»'!'• *r 

In many cases, even where the occupants might . . s,' 

1 ,>. :•« .» j 

• ' i 

attempt to destroy the evidence if they were given notice 
of an impending arrest, a prior announcement would not 

. % • ’ i’ 

^ *• • 

result in destruction of the evidence. The time saved by ) 


the absence of a prior announcement would rarely be more . . 

. *1 ' *■ 

than a minute. In cases involving large quantities of ^ ■> 

'4 \\ 

narcotics, where the public interest in apprehending sus- ^ 

• • . ’ •• 

• *• \i 

pects and seizing evidence is greatest, destruction of all .** 

\ M 

\ * * 4 

the narcotics evidence as well as less readily disposable 
narcotics paraphernalia in the time taken by an announce- .V 

f> 

ment is likely to be impossible. See Note, Announcement 

in Police Entries , 80 Yale L. J. 139, 166. s. 

> * 

The court further notes that Congress has not 
authorized “no knock" entries in cases where the only basis 
for believing evidence would be destroyed is the nature 
of the evidence involved. Title 8, U. S-. C. § 3109, 
applicable to federal prosecutions, provides that officers 
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i 


*. i. *• 
i 




. * I > 


may break open any door or window of a house to execute 

; I ‘ < 

a search warrant "if# after notice of his authority and 

• * * ’ 
> ' 

purpose, he is refused admittance or when necessary to 
liberate himself or a person aiding him in the execution 

i 

of the warrant." ,> • 

•*?*.- 
. * • • 

,v* * 

Section 509(b) of the 1970 Drug Abuse prevention 

.... . '* 

i 

and Control Act, 21 U. S. C. § 879(b), authorizes "no 1 ; .v- ;; 

^ . • t*'* «* 

t. -|£>, . 

knock" entries if a United States magistrate: V;..f 

• '• ■*» »•?*: ■',% 

"(1) is satisfied that there is probable 

‘ ‘ *?:v” \ 


■ v^i 

; r> » »> 


"(1) is satisfied that there is probable 

. / V 

cause to believe that (A) the property - *. 

. - i‘u "V 

sought may and, if such notice is given, ..>-*5 

.. . ; * V 

will be easily and quickly destroyed or -• & 

• ‘ 

disposed of. " , v - ..v^ 

The legislative history of this statute indicates ,• 
that "it is not enough just to show that the particular 

substance which is being sought is of such nature that it 

• • 

• * J 

could bo easily destroyed, although that is one element." 

3/ 

116 Cong. Rec. 1319 (1970). 

Thus, Congress apparently concluded that the need 
for unannounced entries does not outweigh the individual's 


interest in privacy merely because narcotics are involved. 


22 


66 




\ V 


v> ;••••- ;; 


V"*;r 1* 




The court, therefore, cannot conclude that. 


on the facts of this case, there were sufficiently com¬ 


pelling circumstances present to justify the police 


I 

officers' unannounced entry into Rodriguez’ apartment. 


Accordingly, the Fourth Amendment requires that the 


I . 

tanqible evidence seized from petitioner's apartment 

y ! . 

should have been suppressed. Terry v . Ohio, 392 U. S. 1 


*i ':- :■ : 


(1968); Linkletter v. Walker , 381 U. S. 618 (1965); 


Mapp v. Ohio, 367 U. S. 643 (19161). Petitioner is not 


’ \ 
i t V .v 5 > 


■ ■ ' *> * J 


entitled to relief, however, if the erroneous receipt of 


.>-• *«* 

V* . 


the cocaine was harmless beyond a reasonable doubt in view . y 


of the other evidence received on the trial. 


j&o 


.T-sr $ 


. T •* ■•* r ^| 

Apart from the evidence seized in petitioner’s .. -Vi- 

r * .. \*.;y la 

apartment, the state’s case on the trial consisted pr^- ^ 

marily of a confession in which petitioner acknowledged _ 


that the cocaine belonged to him. 


However, the confession, by itself, without pro¬ 


duction of the cocaine in evidence would not have supported 


a finding by the jury beyond a reasonable^doubt that peti¬ 


tioner possessed 10.5 ounces of cocaine. While there was 


also testimony as to the amount of the cocaine involved. 


such testimony would amount to the kind of use of the 
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"■ : '.M. • > ' : ; - 4 '- I 

/ • \* 4,„ * ; • • •?;... !#• »* 4. % • . • • < 1 

\ «• . * T *v.. .'••'? .- H •* *♦ i: 

• • « *. * -V* f , 

* ’.y* - '. ’• f • 4• V - • ? • * * 

V:'. >•*'* ! ; v vAvr. w - 

*• • •.* t •*'***£.;%* 

tangible evidence which the oxclusiinary rule-forbid*. 

--e,.n v. United States , 371 U. S. 471. 485 (1963). - 

Although petitioner has not attacked this testimony on 
Wong Sun grounds, such a challenge was unnecessary since 
a conclusion that the tangible evidence should be suppres^d 

* * 4 J .'■ ' + 

would almost certainly have resulted in a ruling that ■ 
testimony about the illegally seized evidence should 
be excluded. The court, therefore, need not dec j whether, ; 

the confession was tainted by the illegal entry into ^ 

*• ?.,{*£ 

petitioner's apartment. — : 

The petition of habeas corpus is hereby granted.^ ^ 

Petitioner is ordered released from custody unless the 

state within 60 days from the date of the entry of this §- 

court's order retries him. A stay will ho granted if j 

' responden t files a notice of appeal in timely fashib*. ■ 

. .. y. 

Dated: New York, New York - I-..** . 

• ' '» 

* *’ >. 

September 23, 1975 • »... 


CONSTANCE BAKER MOTLEY 
~U. S. D. J. 
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»* t * ; * - * 
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V •• 
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4 . * *i V / 

. . 4 .. •• 


Petitioner's Supplemental Memo¬ 
randum of Law, at 1. 




Brief for Defendant-Appellant, 
at 15-16, 23-24; Appellate Division 
Brief for Respondent, at 6-7. 


It is less clear whether the D. C. 
Criminal Procedure Act, D. C. Code 
Ann. §§ 23-522(c)(2), 23-591(c)(2), 
authorizes "no knock" entries on a 
mere showing that narcotics are in¬ 
volved. 




0 ** -4 


■ ; pi 


A number of states, including New 
York, apparently authorize "no kndcj^" .. 
entries based on a showing that readily 
disposable evidence is involved. See . 
e. q, , People v. DeLaao . 16 N.Y.2d 28S.. 
213 N.E.2d 659, 266 N.Y.S.2d 353 (1965), 
cert, denied. 383 U.S. 963 (1966). 


The court need not determine under what 
circumstances a prior authorization by 
a judicial officer would be required for 
an unannounced entry. 
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HAROLD BUTLER, Superintendent, i NOTICE OF APPEAL 

Wallkill Correctional Facility, 
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S I R S i 

PLEASE TAKE NOTICE that respondent, HAROLD BUTLER, 
Superintendent of Wallkill Correctional Facility, hereby 
appeals to the United States Court of Appeals for the Second 
Circuit froa an order of this Court, entered Septenber 25, 1975. 
vacating petitioner's judgment of conviction and releasing him 
from custody unless the State, within 60 days from the date of 
entry of the Court’s order, retries him, and frocs each and 
every part of aaid order. 


Datedi Hew York, New York 
October 14, 1975 


Yours, etc., 

LOUIS J. LEFKOWITZ 
Attorney General of the 
State of New York 
Attorney for Respondent 
*Y 


LILLIAN Z. COHEN 
Assistant Attorney General 
Office t P.0. Address 
Two World Trade Center 
New York, New York 10047 
Tel. No. 488-6044 
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Foley Square 

Sew York, New York 10007 


JESSE BERMAN, ESQ. 
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